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Editorial Note

The father of the Indian Constitution, Dr. B. R. Ambedkar, once famously szid,
"Mon are mortal. S0 are ideas. An idea needs propagation as much as a plant
needs watering. Otherwise both will wither and die.” In keeping with the spirit of
this quotation, the Editorial Board of the ALSD Student Journal has always
strived te help propagate new ideas and points of discussion with the hope that it
would help take us as a legal community forward.

The overarching theme for this year’s jounal was accordingly ehosen to be
contemporary issues and developments in the field of Constinttional Law. The
topic was allowed to have a wide ambit with a view to not pnt any fetters on the
authors amd have a free-fiowing discourse over how the Constitution must be
interpreted to reflect the needs and demands of the time and place it finds itself
m.

This decision has definitely paid off well. The Editorial Board has been very
pleased with the well-articulated and scrupulously researched submissions it has
received for this edition of the Journal. Each contributor has brought a completely
new perspective to the fore,

We at the Editoriai Board would like to thank all of the authors for the hard work
and effort they've put into their submissions. We’d also like to extend cur gratitude
te you, our readers for sparing the time to read every issue and supporting this
vennme.

Warm Regzrds

Seemant Sengar
Editor-in-Chief



New Economic Policy vis-a-vis the Constitution
Sarmid Tuljapamkar*
ABSTRACT

The industrial revolution, World War T and II and the establishment of
various internotional institutions, have lead to states becoming more
interdependert on each vther than ever before. While this might be a positive
development for inlernativnal relations, it has not been vonsidered the same
by all, owing to the volatile ceonomic market it creates and its unfair
eperations and oufcomes with respect to the developing cowmtries. Despite
these negative impacis, severel countries have been forced adopt this policy
due to various circumsiances, one of them being India.

Justice Holmes has fomously siated thar the Constitufion is a political and
not an econoric document as the ecoanomic policy needs to be updated or
changed from time to time in correspondence with the national and
imernational scenarivs. Despite this, whichever economic policy is adopted:
it wust function to fulfill the aspivations of the people of the state as reflected
in the Constitution. In indias case, the preamble of the Constitution along
with the fundamental rights ond the Directive Principles of State Policy
clearly lay down the goal of economic justice and an aim of reducing
econgmic concenfration.

The new economic policy adopted by the govermment in I99F ended the
interventionist regime of the govermment ond a stance was token to suppart
the private sector and promote a worket oriented econowmy. This change was
said to have been hrought about, in order 1o attain a higher growth rate
and to speed up the process of development. This yew, Indig cclebrates the
completion of 25 years of this policy. Despite the passing of over two
decades, farmer suicides are on a vise, ecconomic Inequalitics are an q
going up, conceniration of resources has been transferred from feudal lords
to owners of multi-nafional corporations and the state still faces problems
suck as malnutrition, poverty and illiteracy. In light of the same, this paper
alms of assessing ihe new cconomic reforms introduced in 1991 and the
various faws enacted in furtherance of this policy with respect to the
Constitution and cvaluating its constitutional validity

* A Yeor Studeni, BALL B (Hons, ), Symbiosis Law School, Pune



I Inirodnction

Since 1950, from the time the Indian Constitution was adopted, the state was
piaced at a pedestal; it was a benevolent actor which intervened in times of need
for the welfare of the public.! Hence, India was recognized as welfare state?
where the economy was regulated in order to ensure that the poals set immediately
after independence were achieved and guarantee the formatian of a self reiiant
state. This policy was rationalized by denying the capability of the market to
regulate itself.

Due to various internal and external factors, over the passage of time, peo-liberai
pohey was mntroduced, the basis of which was the opening up the economy for
globalized capital flows with the market being governad by competition.* Cn one
hand, the pohey creates a “utopia”™ of free markets, liberated from all kinds of
state interference, while, in practice it entails a coercive form of state intervention
to facilitate market rule? in additon to viewing an individual a8 an economic
bemg instead of a social being. Moreover, such a chimge means a drastic
modification in the role of the state, whete it acts as a facilitator instead of a
regujator to create, secure a eompetitive market econemy and then leave it in
order to allow private agents to function without any intervention; breaking
boundaries between all that is economie and non-ecconomic based on the assumption
that everything can be priced.*

This, not so gradual shift in India, is not only in the role of the government but in
the worth of mdividuals whish is not in consonmmes with the Constitation as it
dictates that certain features of the society and certam services and goods are
ngt merely commedities but instruments towards the attamment of the nspirations
of the nation. Henee, these cannot be naiveiy deemed to be priced irespective of
their nature and significanes, 1t is with this ideology that rights such as the right
to health has been interpreted vmider fundamental rights and the right to education
has been incorporated as one of the fundamental rights.

t Patmaik Prabhat, Economic Liberalisation and the Working Poor, Economic and Palitical
Weekty, Val. L1 No. 29, 16 July, 2016

2  EKesavananda Bharati v Statc of Kerala, ATR 1963 SC 1461

3 Pamujk Prabha, Economic liberalisaon and the Working Poor, Economic and Political
Weckly, Vol L1 No. 29, 16 July, 2016

4 Brenner Neil, Nik Theodare (2002a): “From the New Localism to the Spaces of Meoliberalzsm”,
Aptipode, Vol 3403), pp 34147,

5  Kohli Atl, “Politics of Economic (Growth in India, t90-2003, Part 1, Economic and Political
Weckly, 1 April 20046



Hence it 15 of absoiute importance that, on completion of the twenty five years of
the Ncw Ecanomic Policy, the policy be assessed in view of the Constitution
order to determine its success or faillure and make necessary changes so as to
develop anation in consonance with the spirit of the Constitution.

1I India Tryst with Glebalization

Indian eeonomy was turned aroand with a catatonie shift in #ts economie policy in
1991 with the introduction of the new economic reforms from 2 statist and
socialist development modet to a growth first strategy.® Since these reforms are
significantly different from the policy that was pursued by the state since
independence, the assessment of these reforms requires 2 comprehension of the
incidences leading up to this change.

2. 1950 — Setting the stage for post independence goals

Post independence, a Soviet styled closed economic policy was formnlated with
the strategy of indusirialization by P C Mahalobnis, This policy was underpinned
by the goal of rapid growth which was possible in a closed economy only if there
was sufficient domestic production of capital goods and hence the poliey was
implemented with the public sector playing the role of a major investor in the
capital zoods sector.” In addition to this, privaie investments werc controlled
through mdusinial heensing in order to ensure that there was no diversion of
investments to the non pricrity sectors.® Thereafter, import licensing was introduced
in order to resolve the balance of payment prohlems that the economy faced at
the time and to alloeate the scarce imports to priority use, but this eventually
became a permanerit phenomenon, Consequentially, only those imports which had
absolutely no domestic substitute were permitted by the bureaucracy, bt this had
damaging consequences as well with domestic sector Iobbying.?

Although the growth rate was low, this policy succeeded in the 19505 with a
growth rate of 3.6%, until the mid 1960s when the growth rate was 4.9%, as this
was significantly higher as compared to the growth rate in the pre-independence
era when it was 0.8% per annum."® White this was the most important structural

& Mobanty Piya , India, China wmd Globalizatinn, Palgrave Macmilan, Ed.2, 2010

7 Algwalia Montek, The 1991 Beforms How Iome Grown Were They, Fconomic and Political
Weekly, Vot. LI Mo 29, 16 Iuly, 2015

E  Algwalia Moentek, The 1993 Reaforms How Home Grown Were They, Economic and Political
Weekly, ¥ol. L1 No. 29, 16 July, 2016

9 Aluwalia Montel, The 1991 Reforms How Home Grown Were They, Ecoromic wmd Palitical
Weekly, ¥ol. Lt No. 29, 16 Joly, 2014

1% Rakcsh Mohan, lonovation mmd Growth: Role of the Finaneial Scotor, Hharti Annua) Lecturs
at the Entrepremsurship Development Institute of India, Abmedabad, 20038






Although these changes might not seem significant from the perspective of
gxternal sconomic liberalization, it was a majer step in the direction of &

macroeconomic environment. It is through these changes that the tone was set
for the major economic policy reforms that were made in 1991.

c. 1991: The New Economic Reforms

In the backzround of the gradual reforms in the 19803, the current deflcit was of
{.1% of the GDP from 1980 to 1984, but it rose in the second half of the decade.

In addition to this, India’s relations with the Soviet Union played a key role in its
balance of paymem shortage. Until the 19808 Soviet Union was one of India’s
most significant trade partmers and the latter purchased oil from the lormer in
rapecs resulting in no cxternal dehts, but with the fall of the Soviet Union, this
option was no more available, With these political and economic changes, India’s
current aceount deficit increased from 0.94% of the GDP in 1980 to 2.15% of
the GDP in 1990. Moreover, India hecumne the world’s third largest debtor with a
foreign debt of $72. Althongh this was a concerning situation, the biggest cause
of worry was the foreign exchange reserve which wete hovering at $1.3 billion
1o $1.5 billion, burely encugh to meet the cooniry™s import needs for thres wesks.
Hence, by 1991, India had become tighly wilnerable to shocks such as Irag's
Kuwait invasion which caused a global price hike and recession that affect most
of India™s export partners including the United States, thos resulting in its growing
current account deficit and greater reliance on short-term external financing.

Adong with these mternational shock, political and economic unsertainty within
the country, assassingtion of the then Prime Minister Rajrv Gandhi were internal
factors that affected the economy.

These changes were not sudden and hence anticipating the sihzation, 2 loan of
$550 million was takon from the IMF under a geld tranche facility. By the end of
1990, india’s credit rating downgraded, thus cutting its access to sources of
commescial cradit resulling in placing India un the brink of default by sarly 1991.

As a result of these sttuations, the Indman govemment had to ask the IMF and the
World Bank for a loan, the condition for which was the liberalization ot the Indian
economy. Thus, India’s expcrience of liberalization was distinet as it was
extraneously indured without considering whether the economy was prepared for
open markets and its ramiftcations on the vulnerable sections of the society.



T Econonic Aspiratioos of the Constitution of India

The Indizn freedom struggle which went on for three eenturies shaped the
aspirations of the state wiuch were enshrined in the Constingtion of India
(hereinafter referred to as ‘the Constitution’ ) after independence which is evident
iy the preamble which begins with the words, ‘We the people of India give
ourselves ',

The preamble of the Constitution which is transeendental, while interpreting the
Copstitution'* emphasizes on soeial, economic and political justiee and equality.
While interpreting the preamble, the Supreme Court has stated that the constinttion
envisions estahlishing an egalitarian social order rendering every citizen, social,
economie and political justiee in a social and economic democracy.' it has been
held that social justice and equality are complimentary to each other.”

Io addition to equality, the Constitution has incorporated the principles of socialism
were incorporated by the 42™ Amendment whieh is established to be an integral
part of the Constitution and has been used 28 a test to eviluate economie
legislations.™ Through socialism, the Constitution aims to eliminate inequality of
income, status and standard of life,'” end poverty and ignerance.® Thus, in
furtherance of this prineiple, the state must aim at distributive justice i.e., equal
distribution of material resources

Through the Preamble, it bas dlse heeo inferred that the intent of the Constituent
Assembly was to establish a welfare state™ which has been strengthened by the
Directive Principles of State Policy

a. Fundamental Rights

The preamble Iays down the broad fromework of the Constitution, a necessary
eonsequenee of this framework are the fundamental rights,* listed in Part 11 of
the Constitution. Over the years, it has been held that the fundamenta! dghts do
pot merely melude what has been expressly stated but also what is implied in

t5  Eesavananda Bhavati v State of Kerala, AR 1963 5C 1461

16 Samatha v State of Andhra Pradesh, ATR 1997 S0 226

17 Adr Judia Statutory Corpn. v United Labour Undon, ATR 1997 SC 645

18 Iain MP, tndian Constitmtional Law, Lexis Mexis, 7th Edition

t% 3 R Bommai v Unioa of India, AIR. 1994 S0 1918

20 G B Pamt [Iniversity of Agricutture and Technology v State of Utlar Pradesh, ATR 2000 5C
2695

21 G B Pant University of Agriculture and Technology v State of Utter Pradesh, AIR 2000 S0

2605

Kuldip Nayar v tnion of Indiz, ATR 2006 S5CC 1

Pratap Singh v Statc of Tharkhand, ATR 2005 SC 273

22
23




these rights n light of the changing social, eeonomie and pohtical circumstanees,
Mereover, these are intended not oly to protect individual’s rights but they are
based on the high puhhe policy as well.®

b. Rigbt to Equality

Right to equality, the first of the fundamental rights granted under Aricle 14 of
the Constitution is considered to be the eornerstone of Indian democracy.® From
this right emanates the obligation of the state to bring abo, through the machinery
of the law, a more equal society as, equality before law ean be predicated
meaningfully only in a equal society.”

Recognizing that that not all persons are equal, the judieiary has been of the
opinion that tho varying needs and eirenmstances of the people require them to
be treated differently.”® This differential treatment is aimed at bringing =l the
people at an equal footing so as to ercate and egalitarian society, the evidence of
which can be seen in the interpretations of Articlel5 and 16 of the Constitution
with respect to affimative actions.®

¢. Freedom to Carxy on Trade and Commerce

Article 19%{1) (2) guarantees all the citizens the right to practice any profession, or
to carry on any oecupation, trade or business, however, reasonahle mestrictions
may be exereised on this right by the state in public interest under Artiele 19(6).
This right need to he comprehended in fight of the term “socialist’ stated in the
preamhle. Although there may be greater emphasis on nationalisation and state
ownership of industries, this cannot ignore the interests of privaie sector as well
as the individnals ®

A restriction on this right must be reasonable i.e. it must not be arbitrary or
eXCessive i any nature. Mereover, the reasonableness of sneh a restriction must
be determuned in am objective manner and from the standpoint of the interests of
the general public.™ It has been held that the term restriction includes prohibition
as long as it passes the test public interest.™

24 Unni Krishnan I P v State of Andhea Pradesh, AIR 1993 SC 2178
25 Dayarac v State of Uttar Pradesh, AIR 1961 SC 1457

26 Todira Sawhpey v Union of lodia, AIR 1993 $C 477

27 Sei Srinivasa Thearee v Govt. of Tamil Nadu, ATR 1992 SC 1004
28 Usha Mchta v State of Uttar Pradesh 2013 AIR SC 132

29 M Magraj v Union of India, (2006) § 50C 212

30 Exec] Wear v Union of Indiz, ATR 1979 8C 36

31 EKrishnan Kakkanth v Govt, of Kerals, IAR 1997 SC 128

32 B P Sharma v Union of lodia, AR 2003 SC 3863



The right to carry on trade and eommerce has heen subordinated to the right of
the state to create a monopoly, partial or eomplete to the exelusion of dll or some
eitizens only.” This ean also be mferred from the power of the union or and each
state to carry on rade and eommerce.* Although this right to monopoly has been
given to the state, it has to be exercised by the state in its own favour and not in
the favoer of a third party.” In addition to this, any

d. Right to Life and Personal Liberty

Article 21 lays dewn that, no person shall be deprived of his life or personal
hberty except according to proeedare estahlished by law. It is believed that the
spirit of man goes to the root of this article as personal liberty m xes life worth
living. * While determnining the ambit of the term “life” in this article, a hberal view
has been taken so as to inelude sometbing raore than raerc animal existenee,”
LE., right to hve with human dignity along with the bare pecessaries such as
adequate nutrition, clothing and shelter and facilities such a eading, writing and
expressing oneself.® This interpretation i3, in view of the fact thar it is the fine
graces of eivilization that make life worth living® ailowing the individual to grow
physteally, mentally and intellectually.® In addition to this, the Apex Court has
taken z view that the ‘right to hte’ includes right to livelihood as no person can
live without a means of livelihood and hence is an integrdl part of the right.®
Thus, the state has the responsibility to ensare that all buman beings not only live
hut live with human dignity, i.¢., live a meaningfin Jife.

e. Directive Principles of State Policy

Directive Prineiples of State Policy have been ineluded in the Constitution in view
of the fact that mercly a political democracy in a eoantry like India would have
ne meaning and hence an economic democracy is neeessary.” The goals and
objectives of the Indian poliiy as stated in the preambhle are songht to be further
elucidated, strengthened and eoneretised through these principles and hence they
are of great significance while interpreting the Constitution. They aim to achicve

33 PT Socicty v KTA, ATR 196 5S¢ 301

34 Article 298, Constitution of India, 1950

35 Akadasi Padhan v State of (hizssa, AIR 1963 SC 1047

36 Maneka Gandhi v Union of India, AIR. 1978 S5C 597

37 Mum v llinois, 94 US t13 (1877)

33 Francis Coralie v Oelhi, ATR 1981 3¢ 746

39 P Rathivam v Union of India, ATR 1994 50 1844

40  Shantisar Boilders v Marayanam Khimalal Totame, AIR 1990 SO 630
41 Olga Nellis v Bombay Municipai Corporation, AJR 1986 SC 180

42 Tain MP, Indian {'onstitutional Law, Lexis Nexis, Tth Ed;lion, pg. 1406




a welfare state and aithough not justiciable, they serve as the guiding prineiples
that the govemment raust follow.

Article 38(1) aims at promoting social, ecenomic and politieal justice, thus
reemphasizing on the preamhle, #and this includes minimising inequalities of income
and mitigating sufferings of the weaker sections of the soeiety.* Thus economic
justice s a necessity to attain social jnstice and an egalitarian society. The other
aim of the state through its pohcy must be to secure means of livelihood for all
its eitizens, ensare distrihution of goods and material reseurees for the eommon
good and to avoid coneentration of wealth and means of production to the
eommon detriment.** While the right to livelthood has been guaranteed under the
right i hfe,* the distribution of material reseurces is said to entail not merely
natuaral resources hut private and pubhe resources as weli,* and the distrfbution
of these resowrces involves restructuring the economic order *

Thus, even though the constitution is not an economie but a political docoment, in
view of the fact that pohtical goals cannot be achieved if eeonomic conditions are
not improved, certain provisions in the Constitution Identify the economic aspirations
of the people that are necessary in order to fulfil the dream which was the basis
of the Constitution.

IV Growth v Development

As staied above, the New Economic Pollcy was adopted in 1991 to avoid a
balance of payment crises, but it was expected to signifieantly increase the rate
of growth of the nation, hut, what is often forgatten is that there lies a basie
difference between growth and development, the prior mercly being one of the
instruments of the Jatter.” Growth refers te a nise in GDP whereas development
15 an equitable and ipelnsive growth, which as elaborated on is the ultimate
economie goal that the Constitution aims to achieve.™

These reforms fimction on the assumption that the market will guard and ensure
the smooth functioning of the cconomy by regulating the prices of goods and

43 Air India Stanytory Corpr. v United Labour tnlor, AIR 19597 5 645

41 Stedl Authorty of India Ltd. v Nattomal Jinion Waterfront Workers (2001) 7 SCC 1

45 Article 39, Constinition of fndia, 1950

46 Olga Tellis v Bombay Municipal Corporation, AIR 1986 5C 180

47 Sanjeey Coke Manufacturing Co. v Bharat oking Co. Ld., AIR 1983 5¢ 239

43 Air India Stahmory Corpn. v United Labour Inion, AIR 1997 SC 645

49 Ongu Teabari, TINA, India and Economic Liberalization, Economic and Political Weekly, July
1%, 216 Vol No. 29

70 FPreamble, Constitution of India, 1954



service, but, this assumption has been proven to be wrong aver time with incidences
such as the 2607 recession, where it was realized that the neither is the market
efficient nor are the priees determined by it always eorrect.®' Moreover, these
reforms forced the state to govern for the for the competitive market economy
and ngt govern it per se, thus significantly restrictg govermment power.™

Therefore, the theory of market efficiency and minimal government intervention
in the market ecopomy as a result of the change in policy needs to be gquestioned
and assessed with referenee to the ideals that it aims to achieve which ean only
be inferred from the eonstitution.

a. Poverty

Poverty has been a major issue for ihe Indian economy since before independence.
Despite several efforts and various five-year plavs, poverty did not significantly
reduce, hence being a major eause of eoncern for the state. With the introduction
of a transformation in the pohey, more than half of the population living below the
poverty line was Jefi 1o deal with economie instability existent in the glohal
markets, and no social security against the onstable market situations.*

The policy reforms were clalmed to have caused a nise in the growth rate which
is assamed to have had a positive effect on poverty, but the data proves otherwise.
An indicator of poverty is ealorie intake, i.e., number nf calories per person. The
urban population able to aceess less than 2 104} calories per person declined from
60 in 1973-T4 to 57 in 1993-94 but increased to 65 in 2011-12.> Similarly, in case
of the ruril population, the population unable o intake 2,200 calories per persen
rose from 56.4 in 1973-74 10 58.5 in 1993-94 and reached 6& in 2011-12.%
Despite the growing hunger, data suggests that poverty is at a deeline due to its
measurcs based on price indices. Even if this reduction 15 considered, the fall in
the rate of poverty has not heen equitable, thus not only viciating right to life bnt
the principle of an egalitarian society itself, which lies arthe beart of the Consfitution.
This differential growth is alse evident by the fact that while mithons of rupees

51 Patoaik, P {1994} “Intomational Capital and Mutionat comemnic Policy: A Critique of ludia’s
Economic Reforms,” Economic & Polltical Weekly, Yot 29, No 12, pp 68339,

52 Chakrabarti Anjan, Indian Economy in Transition, Economic and Political Weckly, Yol. 51,
Issne Mo 29, (6 Jul, 2014

53 Cioyal Ashima, History of Mopctary Policy in tndia since Independence, tudira (andhi
Institute of Development Research, Muambai, September 2011, WP 2011015

54  Ministry of Finance, Evonomic Survey 2053 - 12, Statistical Appendix, Government of India,
New Diclhi , 2012

55 Ministry of Finance, Eeonomic Survey 2011 12, Sratistical Appendix, Government of India,
New Dielhi, 2012
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are spent on high-speed roads, etc., 63% of villages with a population 100¢ or
less are not even conmected by a road. The cause of this varied growth is that
the people m these villages do not have enough market power,

In addition to this, there cxists a stark unevenness between rural and urban
areas; lhe latter growing 500% times faster than the former. A major cause of
this is the stagnation of agriculture due to dwindled public expenditure and diverted
publie resources with the infrastructure projects being focussed as these are in
the interests of big business ™ Not only has public expenditure being reduced, the
weifare benefits granted to the working class are gradually being withdrawn
causing bardships 1 the working class.™

Hence, although the growth rate of the state has risen, the rich are getting richer
and the urban areas being developed and the rural ureas are being neplected
more than ever, with the peasants and the working class rights being compromised
on for maintaining the interests and profits of the large busincsses. This not enly
goes against the constitutional aim of inclusive growth as has been emphasized
on in the directive principles of state policy but also against right to equality of
those living in the rural areas, the peasants and working class, and therefore
failing to standing the test of the constitution.

b. Quality of Life

{nder Atticle 21, livelihood has been stated to be a fundamental right without
which there can be no quality of life. The change i the economic policy aimed at
a rise in the growth rate and worked with the assumptien that snch a rise would
eventnally lcad to higher rate of employment, thus providing for livelihood to
peoplc and consequentially raising their quality of life.” While (bis was the aim,
the growib rate did incrcase sigmificantly in the last 25 years but the employment
in the organised scetor has risen jurperceptibly from 26.7 millicn in 1991 to just
under 30 million with anorganised stll employing 93% of the total employed
populatioo, thus making most of the means of livelihood unstable and unsecure.®
This has also'resulied in a significant part of the population secking govemmental

56 Tas, R "Looking, but Not Seeing: State and/zs (lass in Rural Indis™, Journa? of Peasant
Smdies, 34 3-4, 2002

57 Bancrjee-(inha, “Menliberalisiog the *Urban’: New (Geographies of pawer and injustice in
Indian cities”, Eeonomic and Political Weekly, XLIV: 22, 2009

8 Harvey, 11, A Brief Mistosy of Neoliberalism, Oxford University Press, New York, 2005

5% Aseem Shevastava, A-Meri-India, Econamie and Pulitical Weekly, Vol. 51, Tssue No. 29, 16
Jud, 2076

60 Ministry of Finance: Economic Sorvey 201 516, Statistical Appemdix, Govemment of India,
Mew Delhi , 2016
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jobs, a dearth of which has given rise to several sections demanding reservations
in various parts of the country, tesulting in fragmentation of the society as well as
social wmrest.s In addition 1o this, the secure jobs in the organised sector are
predominantly occupied by the middle class of the sociefy and thus, for the lower
sections of the society, the primary means of employment is the unorganised
sector,® thus making the growth in the employment sector non-inefusive. Along
with the stagnancy in employment, the working class is being exploited with
lenient work safety and employee benefit legislations and inefficient implementation
of these laws. Furthenmore, in the background of stagnancy of employment, and
as stated above failure to reduce poverty worsens the guality of life even more in
light of unstable costs of commodities which mirror the global price instability. In
my opinion, if the market is to be govemed by competition, with minimal governmeti
intervention, the matket mnst he so established that it brings about inclusive and
equitable prowth.

Thus, the policy transformation has in no manner increased the rate of cmployed
or job security and has lead to no significant impact on the quality of life, thus
failing to uphold and abide by Article 21 of Consfitution. Along with this, the
faifure to make this growth inclusive is against the Directive Principles of State
Policy.

¥ Conchusion

Thus the ncw economie policy has been cheracterised by backtracking of the
welfare state, dismantling of stitutional constraints upon marketisation. increased
coraracdification, shminking of organised jobs and hyper-exploitation of workers,
downgrading of democratic rights eamed through long-drawn struggles and a
tremendous economic aneertainty.® Tn addition to this, the absence of socio-
economic development at pace similar to that of the GD? clearly ilinstrates that
growth is an instrument and not an indicator of equitable development.

Furthermore, emphasis on GDP to determine the development of the population
of the state is clearly misleading and prioritizes state over the people, which. in my
opinion is not onfy similar to mercantilism, but also is against the very spirit of the
preamble of the Constitution, which, with “We the people of India, give ourseives”

&1  Shrivastava Aseem, Ashisk Eothari: Chuming the Earth: The Making of (Global Indsa, Pengnin
Viking, 2014

62 Ministry of Finance, Economic Survey 2015--16, Statistical Appendiz, Governmant of India,
Mew Delhi, 20016

63 Brenner Neil, Nik Theodore “From the New Localism to the Spaces of Mooliberalism®,
Antipode, VoI 34(3), 2002
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indicates that the people are to be given a primacy over the state as the state is
the sum lotal of the people who reside in it.

Hence, in my opinien, it is not to be forgotten that the economic goal of the
Constitution, as interpreted from the Directive Principles of State Policy is equitable
and inclusive development and not just a high growth rate. Therefore, in keeping
with the Constitutian, the state must not merely act as a watchdog of the market
econemy, but act as the representative of the people to uphold their aspirations
frem the market.

Also, despite liberalisation being mavoidable as a result of the global environment,
it needs to be realized that the price of constitutional values such as right fo
education, health, eeonomic justice cannot be determined, and their significance
in the society be quantified. Therefore, the state must ensure that in the light of
the constant changes in the economy, neither can these constitutional values be
compromised on, nor can they be commedified, and hence it is the primary duty
of the state to safeguard them,

13



The non-fundamental nature of fundamental rights in
Gnujarat: Discerning the legality on the mobile ban for
women in the state,

Swapml Tnpathi and Chandni Ghatalc**
ABSTRACT

Fundamental rights of a citizen have been termed as pivatal pillars of good
govarnance in a country. Pillars such as like the right to equality, freedom
of speech and right to life are so deeply embedded In the Constitution of
our country that the father of ouwr Constitution Dr BR Ambedkar decmed
them a neccssity. With the passage of time, the scope of these rights’ have
expanded and the Cowrts have comtinued this endeavour on the premise of
presence of dyngmism evern in law However, a recent ban on use of mabile
phones for women in a village of Gujarat brings w#l the harsh reality that
no matier how noble the idea behind these rights are, equality and freedom
within transactions is absent in practice. Also, despite the Prime Minister of
our comntry propagating digitalisation, the move of the state on the face
seems unjustified The authors in the present paper tries to fathom this
inconsisiency between the action of ithe state and the approprivie low in
place both nutionally and irsernationally, with specificelly focusing on the
Gujarat instance.

I Tutrodaction

The Indian constitution is one of its kind It comtuins freedoms and rights
whick are elementary for the proper and cffective functioning of democracy.’

- Justice Y.V. Chandrachnd (In Minerva Mills)

The Constitution of India is one of its kind. It is a unique document with beth
freedomn of speech and fight to lile as its quintessential tenets, the existence of
which makes India a one of a kind democracy. These rights are so pivotal 1o the
good povermanee of a country and the robust development of its citizens that they
are granted to 2il despite their caste, creed, sex, religion etc. botb at a national
and intemational plane. However, as idealistic it sounds, the protecior of citizens
i.e. the State time and again refites these tenets as was recently done in Gujarat.

0 34 Year Smdent, BLALLB. {Tlons.), National Taw Urniversity, jodhpur
1 Minerva Mills v. Union of India, ATR. 1980 8.0, 1789 (India).
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The Surg village of the stato of Gujarat recently banned the use of mobile phone
by single woman.* Astonishing was the fact, that sueh a ban was imposed only
on single women and more astonishing was the reasoning given by the pancbayat
wherein they stated that mebile phones distract such women from bath their
stndies and housebold work. However, as appalling as it sounds, Gujarat is not
the only state wherein the womeo have faced the wrath of the male dominated
society as similat bans have been iniposed on certain villages in the states of
Bihar and Uttar Pradesh as well.* Hypocritical is the fact that this ban is placed
only on school going girls and not en school going boys. |lence, the underlying
presemplion seems {0 be that mobile phones only affeet pirls while boys remain
nnaffected.

Snch a ban not only raises questions of equality amongst men and women
also questions whether night to use a mohile phone can be categorised as a
fimdamental right uwnder Article 19 and 21, and a universal right under international
law. Another question that arises is of cempetency ie. whether the Village
Panchayat has the competency to impose such a ban on wnmarmried pirls and
women. The authers in (he present paper, attempts to find answer to the above
questions. Paxt I of the paper would discuss the ban and the cireumstances
surrounding it. Part 11 would analyse tbe aspect of competency of the Village
Panchayat. Part 111 wonld highlight whether the issue at hand involves violation
of any fundemental right 1hat can be claimed by such women and would discuss
whether the access to mobile phones is a universal right inder international law
while Part IV would also provide an Indian perspective aleng with the conclusion.

II The Ban on usage of mobile phone by women:
Unravelling the story

The 1lonourable Prime Minister of India, at his inaugural speech at the launeh of
the Dgital Indta initiative stated, that digitalisation is the need of the hour and
called it a necessity. tle specifically focused on a tenet of digitalisalion, i.e.
mohile phones and vowed to make every Indian own one phone, under his Digital
India initiative. Ironically, on one side we have the Prime Minister of the ceantry
promoting the usage of mebile phone amongst Indians, whereas on the other hand
wc have villages issning a ban against their usage. One sueh urbitrary incident
was withessed in Gujarat.

2 Gujarat village bans mobilz phones for unmorried women, (Mar. 30, 2016) availablo at hupy/
Awww hindustantimes. eom/india/gujarat-village-bans-mobile-phones- for-unmarried-women/
story-iriKwiY ek emOOPSZRENRIK .html

3 Girlr and wamarried womer in India forbidden from wsing mobile phores, (Apeil. 2, 2016)
available at hup.www.ndependeat co.ok/vewsfworld/asia/xiris-and-unmarricd-wonen-in-
inilia-forbidden-from-using-mobile-phoncs-to-prevent-disturbance-in-ab B389 [_hird
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the Panchayat with powers to take decision with respect to matters enlisted in
the Schedule.”

fronicaily, none of the reasnns mentiened by the village head for the ban finds a
place in the said schednle. Instead of citing the probable particulars for the ban
1. sanitation, * firtherance of education, * agriculture™ or commumity development,
" the village head citied reasons hike distraction and ansafety, which are not
grounds for any curtailment or restriction in the Act. Further, even if no such
criterion was in place, the Panchayat eenld not bave been able to jnstify its ban
because of 2 contrary poliey being propagated by the Union, whieb is providing
universal access to mobile connectivity™ and because of its international ebligations.
Hence, the actions of the Panchayat are not only contrary to the legiskation
governing, but also the policies of the Untou government and its intemational
obligations. Therefore, the ban is without competency and hence, invalid. The
authors in the next part substantiates his ¢laim of obligations of the state in the
following part, firstly by proving the international ohligations and then by elaborating
the national obllgations.

VI Weighing the Absnrdities of the Panchayat’s decision: An
International Law Viewpoint

Gender discrimination, has for long been a chrenic problem prevaifing in the
Indisn landscape, especially in the rural regions. The action of the (ujarat
Panchayat are not only enbancing this deep rooted discriminatien, defying logic
as welt as Tudian Constitutional standards, it remains flawed even wathin the
realm of iuternational 1aw.

Stnctly from an intemational law standing, gender equality in every endeavour
has been a cherished principle, recognised by come of the most awthoritative
decumonts of intenational law such us the United Nations Charter "{Charter).
In fact, women’s rights have attained the slatus of human rights, indicating the
realisation of the need of restructuring society and its institutions in a manner
conducive for empowering women,™ Such view, clearly signifies the importance

7 Section 99 & 130, supra notc 3.

8 Enicy ] (¢), supra note 14.

% Enotry 3a), supro ade 15,

10 Entry 6, supro note 16,

11 Eptry 7, supra note 17,

12 Programme Piflars, Digital India available at hitp:fdigitadindia gov.in/coment/programme-pillars

13 UMN. Charter ant. 1{3%L

14 Toc Foum Gromel Women's ConeErences 1975-1995; TIstorkcasL PerspocTivie, (N WoMEN,
gvailable at hitpufvwwam.orgfwomenwatch/daw ol lowup/session/pressiithist Itm.
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institutions prevalent in society play in eradicatiug sneh mequalities. This wonld
mean that in the Indian context, Panchayats being un mtegral instituie working
toward smooth fupctioning of the ylllage cormrmumity, have z vital role to play. On
this first count, the Panchayat in the present contexi has put forth a meunsure
detrimental to promotion of gender eqnality, failing to be part of this progressive
vision aforementioned.

(n further anmalysis of this situation, one ¢an examine the erronecus nature
inherent in the Panchayat’s act with reference to the Convention on the Elirnmation
of All Forms of Discnimination of Women, 1979 ( CEDAW). Discrimination as
defined onder CEDAW, covers any kind of exclusion, restriction erc; made on
the basis of sex which disallows a wuman from ecrtain enjoyments” amongst
other things". Additionally such ground of discriminatien has alse been prohibited
under the Iiermational Covenant of Civil and Political Rights'® ( JCCPRY). In line
with such understanding of the concept of discrimination, the Panchayat's decisien
of prohibiting the usage of mobile phones by women solely, falls underthis as it is
a distinction made exclusively on the criteriz of sex and denies them enjoyment
and access to such tool. This reference is pertinent here, because India has
ratified CEDAW, in 1993" which creates vpon India a legal obllgation to ensure
that the principles so enshrined in this convention, are upheld. Puhlic institutions
present under the jurisdiction of state parties to this conventioo, further have a
responsibility toward ensuring gender discrimination is avoided™, the Panchayats®
in India naturally alse hold such responsibility. The prohibition discussed in this
paper revolves around the usage of mobile phenes, which not only act as a
medivm for communication allowing someooe to freely express themselves but
also act as tools opening up possibilities of recreation. Partcipating in recreational
activities have also been recognised as an essentizl factor contrihuting toward
development for women, which must be promoted.” By imposing such restrictions,
as in the diseussed scenario a creation of impediments oegcur to this recreational
process which again adds to the vnreasenableness of such move, overall. A
perusal of the reasouing used to justify such action, which includes reasons such
as snpposed distraction from edacation on patt of the girls and women due 1o
usage of mobile phone is bizarre., In a reecnt repert prepared by the United
Nations Educational, Scientifie and Cultural Organisatien ( UNESCO) if was

5 Ar.l, Convertion on the Elimination of Aff Forms of Discrimination of Women, 1979,

16 An.2(1), Internationai Covenant of (vl and Political Rights, 1976

7 Core vmmnarowar. Human Bxocars Treanes, Opmiosan Prorocors & Core WA ConvINmions
Rainie ey Tuooa, MHEC, available at http:nhee nic infdocomentsindia ratification status.pdf.,

18 Art2{d), supra note 15,

t9 fd at art.f3.
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found that mobile phones have been used as learning tools for development of
entreprengurial skills by rural women in arcas like Theni district, Tamil Nadu,
Addittonally, moblle phones have been used as tools to ensure easy access to
pre-natal health care amengst rural women in several couniries® therchy
demolishing the accuracy of the reasoning provided by the Penchayat which
presents mobile phones to bave a highly negative impact on the female population
when it in faet has been proven to be effective io driving progress. Considering
that most rural areas in India, have more or less similar socio-economic makenp
amengst the pepnlace, if such imitiatives have been suceessful there, it would be
rather baseless to presume that in a village m Gmjarat mobile phones would in
fact be entirely detrimental to the development of women and girls. It is necessary
to gange the reason why such scmiiny of the reasonableness of actions initiated
at the lower levels of states is of utmost importance. This is because socio-
cultural valoes eause differential freatment of women in sociery®, an aspect
inlluencing heavily the workings of such institwtions enjoying such Jarge extent of
autenomy. Considering that a larger set of population reside in the rural areas of
india, such attention is nccessary to be directed toward actions directed at the
Jlower level. Moving on te a constitutional analysis of this entire proposition, with
the analysis of various judgments rendered by the honourahle Supreme (Court, it
can be understood that intemational conventions” and their obligations arc dnly
recognised as reference points, which enable the court to ensure that such
principles of gender equality, a prime objective decmed to be included in the
constitutional framework of this is regarded with the importance it deserves.?

In the case of Masilamani Mudalior & Ors™, it was also held by the Apex
Court that specific articles of CEDAW probibiting discrimination eic; were to be
given due regard to do away with customs und other practices that may in fact
have discriminatory effects, henouring even the principles so envisaged in the
language of the Coostinttion™. This strengthens the authors™ arguments that the
achon imtiated by the Panchayat, being iu complete disregard of such provisions
mentioned must not be allowed implemerntatien of any kind. Domestic courts, are

20 Momie Proves & LITERACY, EMPOWERMENT (v womrn'™s Lawos, [INESCO, p38, availzble at
httpifunesdoc.unesco.orgtmagesi0023/002 343/2 34325, pdf,

21 Reaceuon o CEW S5 Comeosite REporT 205§, 4, StroPTOMET INTERNATIONAL, availabic at
bitpzfinhre.nic.n/documentsmdia ratification_stanes. pdf,

22 Sapana Pradban Malla, Upholding Momens Rishis throagh Litigation, 2, Commerating 30
yoars of CEDAW, Commission oo Stalus of Womern, 34th zession 2 050,

23 Wishaka v. State of Rajasthan, A.LR. 1997 $.0. 301t (India).

24  Masilamani Mudaliar & Ors v. Tdol of 36 Swaminathaswami Swarinathaswami Thirukoli £
Oxz, 1994 8 5.4°.0. 525 {India).

25 Idat 32
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also under a duty to attach due umportance to the obligations enlisted under
international couventions, for tailoring domestic laws in adherenee to the same™.
Going by this rationale as well, even if snch action as inttiated by the (jarat
Panchayat is challenged for onconstimtionality, the courts would perhaps consider
the inherent inconsistencies prevalent in such arbitrary actten violative of
international standards would face the wrath of the court. Therefore, from an
imternational law perspective, this arbitrary action by the Gujamt Panchayat 1s
invalid. The authors in the next part throw Fght on the violation that is committed
by the village panchayat under the domestie law.

¥V The nojustness of the ban: An indian perspective

The ban impesed by the Panchayat, prohibits unmarried girls and women from
using cell phones. Sach a prohibition apart from Taising a qacstion en competency
also raises a very important question on rights i.¢. whether such a prohibition
could be justified on the touchstone of cgnality and freedom enshrined in the
Constitution. This part of the paper tries to find an answer to the above question.

a, Treating Men and Women Eqnak The Egquality Argument

Artiele 14 of the Constitution of India guarantees equality before law to every
person.®” Such equality has been called the gqnintessence of a democratic nation
and the basic feature of its Constimtion.”® Therefore, every action of the State
must be vahid under Article 4 of the Constitution.®® The Apex Court has time and
again held that for such vahdity, the action of the State shenld be based on some
reascnable ciassifieation, which is neither evasive nor athitrary bat is based on
some considerable distinetion.® In addition, a mandatory two-step test was lud
down which provided for the classification to be based on an imtelligible differentia
and the differentia having a rational relation to the object sought® A village
panchayat is considered a state, due to the applicability of Part I} of the
Constitution on it, hence the above guidelines bind it mandatorily.®

A bare perusal of the order of the Village Panehayat shows that tbe constitutional
mandate has not been followed by them. Snch a claim 15 backed by a two-fold

26 {jitha Hariharan v. Reserve Bank of India, (999 5.C.C. 2 228, 7 14 (India)

2T lowa ConsT. ari. T4,

22 M Nagacaj v Ulnion of India, {(2006) 8 5.C.C. 212 (India).

29 Statc of Mubarashiza and Anr. v. Indian Hotel and Restaurants Asso. aod Ors., {2013} 8
5.0.C. 519 (India).

30 R.K. Gup v [lnion of TIndia, A.LR. 1981 5.C. 2135 (India).

it M

32 Ciram Panchayat of Village Jamalpur v. Malwinder Singh and Ors. (1985) 3 5.C.C. 661
(India).
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argument. First, the order does not provide for any differentiai distinguishing
unmarried women from men on grounds of mobile phone usage let alone intelligibie
differentia. The order despite providing any reasoning presumes that women will
be distracted and men/boys won't, therefore no ban should be placed on the
Jatter. In a country where equality of all is enshrined in the Constitution, aceepting
a yustification: that allows for patriarchy to seep in i3 outrageous and unacceptable.

The second argument is based on the object stated by the Panchayat. The
Panchayat head states that the reason for such a ban is the safety of unmarried
women (3s accordmg to the Panchayat head, mobile phone ieads to girls getting
mio trouble) and elimmating their distractiom from werk. However, such a reasoning
is fundamentally flawed as having mebile phones, heips in ensuring security
rather than hampering it, as they can be used in cases of omergency.™ Also, this
argument is flawed as the act of ensuring security of the citizens of a state is
entrusted majorly on the police and the same should not be sbified to the individual
euriailing his rights.* Further, the argument of distraction free work for women
does uot hold water, as the work here ptoposed is the school and household
work, however not all girls go to school neither do alf girls do the household work,
thereby makiug such an object faulty.

b. Special Provisions for Men: Misioterpreting Article 15.

The Comstitution of India probibits any kind of discrimination by an action of a
State. To further such an aim the Constitution makers drafted Article 15. This
articie though resiricted any kind of discrimination on part of the statc allowed it
partially in favour of women and children.®

In the present case, there is no denying that there does exist a discrimination
against the unmarried women in the present case. However, what’s amusing is
that the village panchayat not only ignored the provision hut also interpreted it
wrongly, by making special provisions for men instead of women. Hence, the
actions of the state is both viotative and discriminatory.

¢. Alienating the Unakienable: Right to Free Speech Argnment

The Coenstltution of India, afiows for uomerous freedoms to its citizens. Freedom
of speech and expression is one such freedom epshrined in Article 19(1) (a). The
Apex Court bas identified this right s a basic human right.®® One tenet of this

33 SeeThe Delhi Race Club v. Government of NCT {Delhi], (2012) 48 VST 483(Delha).

34 Shamit Sanyal v. Statc of West Bengal, 52 \'WP. Nos. 19131 and 20515 (W) of 2014 {Cal.].
35 frmwa Cowst, art. 15,

36 Romesh Thappar v, State of Madras, A LR. 1950 5.C. 124 (India).
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right is the right to express oneself, which eveu jueludes the right to talk on the
phone.* The rationale behind the same being that when someone speaks over
the phone, he manifests his views, making mandatory for the Court to guarantee
freedom for such a speech. However, such a privilege s not unbridled as it ean
he curtailed on grounds of security, morality and decency.”

1 is ironic that despite the existence of sueh a constitutional mandate, the Viilage
Panchayat went allead with its order curtailing the freedom of speech of its
women. The women were banned from using mobile phones till they were
married. We ueed to keep in miud that mobile phones are a medium for people
expressing their views, and it logically flows that curtailment on ! cir usage is a
eurtailment on freedom of expression. Such a curtaiiment, would h wve been vatid
if it would have heen justifled under Article 19(2) but that clearly is uot the ease,
as the ban is not on grounds of nattonal security.

The ban on usage of maobile phones by women alienutes on inalienable
protection guaranteed by international law and the Constitutional law of
Indin, The authors hope that the discrimination on grounds of patriarchy is
cured by seeking intervention of Courts and the women of the country are
set free from the clutches of male dominated sociclys discrimination,

37 Al India Bank Employecs® Association v, National lndustrial Tritamal and Ors, ALR. 1962
S 17t (India}.

38 PUC, v Union of India, {19977 1 8.0.C. 300 (Todiz).

15 haora Cowst. art 19(2).
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The Representation of the People (Amendment &
Validation) Aet, 2013: Annihilation of Democracy?

Privanka Priyadarshini & Saumya Tandon**

1 Imtrodaction

"If people who are clected are capable and men of character and integrity
then they would be able to make best of even a defective Constitution,
India needs toduy nothing more than a set of honest men who will have the
interest of the country before them.”

Dx. Rajendra Prasad.

Words of wisdom spoken by our first President, before the Constituent Assembly
of India on 26" Novemher, 1949.! Indubitably, our Constitution makers envisared
a democracy with estecmed men baving high valucs as law makers, a body
ridden of any sort of criminal elements in the uoble task of governance. The
motto beiug “fuw breakers showid rot be law makers™. However, what we see
today is annibilation of these ideals, with rampant criminalizatton in politics and
utter disregard for maintaining probity in clections. As demoeracy forms z part of
the basic structure of the Constitutien?, efforts should be made to uphold the
prineiples which nurture und foster devclopment of the domocratic prineiples
thercby strengthening the constitutional set-up of the country. In a respeetable
and elevated constitutional democracy purity of election and probity in governance
are absolutely sigmificant and imperative.” A domocratic polity, is conceptually
abhorrent te corruption and repulsive to the idea of eximivalization of polities as it
eorrodes the legitimacy of the collective cthos, frustrates the hopes and aspirations
of the citizens.* Hence, frec and fair elections are quintessential for the growth
of a healthy demoeracy.®

** 3 Year Student, B.A.LL.E. (Fons.) Hidayatulah National Law University, Ralpor
Law Commisston Report, 2014 oo *Electoral disqualifications’ {Report 244),
Keshavananda Bharali v. State of Kerela AIR 1973 S0 146],

Manci Narula v. Union of India (20143 9 SCC 1.

K. Prubhakam v. Jayarajan AR 2005 50 688,

T.M. Seshan, CEC of India v. {Inton of India and Chrs, 1994 £1) SCALE 7.
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IT The Representation of the People Act, 1951: Harbinger of an Era
of free and Fair Elections

The Representation of the People Act, 1951" was enacted under Article 327
before the flrst general elections to govern the eonduct of elections to the [ouses
of Parliament and the State Legislatures, the qualtfleations and disqualifications
for mombership of these [louses, the practices and other offences at or in
connection with such ¢lections and the decision of doubts and disputes arising out
of o in connectien with such elections. It was passcd as the Representation of
the People Act, 1950 wasn’t exhaustive of al] the provisions pertaiming to elections.

Ome of the most important provisions is that of Section 8 of the 1951 Act, which
provides for disqualification from being chosen as and from being the Momber of
Parliament. [t Invokes disqualiflcatien of MPs over a series of offences and is
inclustve ef offences for which one is imprisened for not less than 2 years.? The
fundanental purpose sought to he achieved by enacting disgnalification on
conviction for certain offences is te prevant persons with criminal background
from entering into politics whe pollute the process of electien and have a propensity
towards indulging into criminality t¢ win success at an election. Thus, Section 8
seeks to promote freedom and faimess at elections and prevent eriminalization of
politics. '

In 2004, a PIL was flled in the Pama High Court, by Jan Chaukidar, an N{(), in
wake of several electoral malpractices transpirtog it Bibar. The Pama High
Court irt its ruling debarred all those people who are in lawful police custody and
serving jail terms, fiom voting, or contesting election for Parliament or State
Assemblies, even if they are eprolled as voters.” The rationale omployed hy the
Hon’bie Migh Court was that, under Section 4(d} of The Representatioo of the
People Act, 1951 a candidate for elections has to be an clector. Ao elector is a
person, who is legally entitled to vote, i.e, is a voter. However, under section
62(3) of the Aet, lays down that ‘right to vole’ is not availabic to anyene under
the lawful custody or judicial custody, except a person under preventive detention.
Thus, all prisoners who are not under preventive detention ean neither vote nor
can they centest elections.'*

11 Heremaften vefemed to as “the 1951 Act™

I2  Scction B(3), 1951 Act

13 Statement of Ubjects and Reasons accompanylog Bill No, 128 of 1958,

I4 "R Sedburaman, Apex Conrt: “Thore in joif con b vere, contest polfs™, The Tribuoe (July 12,
2H 3}, vwwnibuncindia.com/ 2001 37201 3071 Xmalns_him,

15 Jan Chaukidar v. Fnioo of India, 2004 {2) BLIR. 988
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This verdict was challenged by Chief Election Commissioner’ and others in the
Supreme Court. {n 10" July, 2013, a divisional bench, comprising of Justice A.K.
Patnaik and Justice 5.). Mukhopadhaya, upheld the verdict of Pama Iigh Court.
An excerpt of their ruling is as follows:

“We do not find any infirmity in the findings of the HC thar a person who
has ne right to voie by virtue of the provisions of sub-section (5) of Section
62 of the 1951 Act is not an elecior and is thercfore not gualificd to contest
the election to the House of the People or the Legislative Assembly of o
state. These civil appeals are accordingly dismissed. ™"

This ruling aroused concerns in the legislahure which expeditiously passed the
R.epresentation of the People (Amendment and Validation Act), 2013 within three
months of the judgment, amending sections 7, 62 and 43 of the Act of 195].%®
This had the effect of nullifying the Supreme Court judgment and restoring the
status quo prior to it. The Amendment Act which had repercussions of irreparable
measvres was rushed through the parliament in merely 15 minutes

11 Implicalions of The Representation of The People {(Amendooent
and Validation) Act, 2013; Obliteralion of Probity i Elections

The Representation of the People {Amendment and Vatidation} Act, 2013 somght
to make a few amendments in the Represcntation of the Peaple Act, 1951.

Section 7(b) under Chapter 11l which deals with “Disqualifications for
membership of Parlimnent and State Legislafires defines “disqualificd’ as
“disqualified for being chosen as, and for being, a member of either House of the
Parliamernt or of the Legislative Assemhly or Legislative Coaneil of the a State™.

The amendment, firstly, inserted the woirds “under the provisions of this Chapter,
and on no other ground™ after the words “or Legislative Council of a State” in
Section 7, elause (b) of the 1951 Act. The mplication of this amendment is that,
dizqualifications for membership of Parliament and State Legislanures will now
take place only on the groands included in Chapter i1, 1.c. Scetions 8-11 and on
no other groumd which may be included in other statutes or cven the Constitution
of India. It is pertinent to note here that Articles 102 and 191 of the Constitution

t6  Hercinafier referred to as ‘CEC.

(7 CLC v Jan Chakider 2013 (8) SCALE 487,

18  hitpfwwwilawctopos.comvdacademikefan-~chaukidarcorrective-step-nutlificd.

19 hop:ffwwwthehindu com/newsinatiomalpartiament-passes-hili-to-allow-those-10-jail-io-
contest-pollsiarteicd1 02009, coc

20 Hereinafter alsa referred to as “the Amendment Act.”
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provide for “Disqualifications for membership” of Parliament and State
Legislatures respectively. They list certaln grounds for disqualification such as
helding an office of profit, being an undischarged insolvent etc. which by virtue of
the enactment are uo Innger applicable neither serve as grounds for disqualificatiou
as they do not fall under Chapter I of the 1951 Act.

Secondly, in Section 62 of the 1951 Act, after the proviso to sub-section (3), the
Proviso: “Provided further thai by reason of the prohibition to vote under
this sulr-section, a person whose nume has heen entered in the electorad roll
shall not cease to be an elector™ was inserted.

Throwing hizht en Section 62 which dcals with the *Right to voie”, sub-clause
{5} atares:

“No person shall vote at any election if ke is confined in prison, whether
under a sentence of Imprisomnert or transportation or otherwise, or is in
the lmwful custody of the police”. Persons subjected ko preventive detention
are saved under the proviso tn Section 62(5). This provision directly translates
into “jailed or imprisoned persons canpot contest elections.” This can deduced
by the following reasoning. *Qualifications for memhership to the Parliament and
State Legislatures respectively are provided in Section 4 and 5 of the 1951 Act
wherein Section 4(d) and 5(c} require a person to be an ‘elector’ 1o be qualified
to fill a sit in the respective legislative bodies.

‘Elector ' is defined in Section 2(e) of the 1951 Act as “a person whose noame iz
emtered In electoral rolls af the constituency for the time being in force ond
whe is nor subject to any of the disqualifications mentioned in Section 16 of
the 1930 Act. " Referring to Section 16(1)(c} of the 1950 Act, the sectinu provides
for disqualification of a person for registration in an electoral rol! if he is for the
time being disquahfied from voting ander the provisions of any law relaiing to
cormupt practices and other offences in connection with elections. Thus, a person
who 15 disqualified from voting, as in the case of jailed persons and those confined
in police enstody under Section 62(5}; shall further be disgualificd for registration
in the electoral roll; with their names being struck oft™. llence they would cease
tit be an clector and would not be gqualified nnder Section 4{d) or 5(c) for
contesting elections fo the legislative bodies. Thus, jailed persons® right to vote as
well as contest clections are being taken away by Section 62(5).

However, the present scenario is such that by virtue of the amendment, although
2 jailed person 18 prohibited from voting, thus losing his right to vote; his name is

21 Section 16(2) of the Representation of the People Act, 1950
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not struck off from the electoral roil therefore he docs not cease to be an elector;
hence is eligible under Section 4 and 5 1o contest elections for membership to the
Parliament and State Legislatures. Thns, jailed persons lose their right to vote but
retain their right te contest elections. This pnses as a grave threat to Indian
democracy as it gives a direct ticket to potential eriminals to enter inte politics.

IV The grave ramificalions caused by The Amendment Act

a. Promolion of arbitrariness and consequent violatioo of Article 14

India, one of (he fastest developing economies in the world has wo dearth of
potential yet is 2 “developing country” for the past six decades. This is primarily
so due to the incquality that exists n different spheres of peoples’ lives. Our
Constitution makers were farsighted and laid emphasis on bridging this gap by
incorporating an equality clause in the Constitution highllghting the principle of
“equality of status and opportunity” giveo in the Preamblc of our Constitution.

Article 14 of the Constitution of India™ provides for “Right to equality” and
sirikes at arbitraniness md discrimination of any sort further encompassing concepls
of natural justice and ‘due process of law’.? To strike at the root cause of
arbitrariness, one must first grasp the meamng of the terminology. *Arbitrarily’is
defined as “in an wweasonable manmer, non-rational, not done according to
reason and judgement” ™ Tt is contended that the amendment Act of 2013 is
arbitrary.

b. The Amendmeot Act seprezates “Right to Vote’ from ‘Right to Contest
Elections’

The Right to Vote, inspite of being a Statutory Right forms the basis of a generic
democratie governmeni™, as it plays the most significant role in the process of
elections. There shall be a tear in the fabric of democracy 1f an equal Right to
Adult Suffrage is not granted to all nghtfully entiitted voters.

Before the new amendment, with the rescission of Right to Vote of a person, he
was not eligible to he an elector, thus making him ineligible to coutest elections.™

22 “The State shalfl not dny fo oy person eguolity bafore the {ow or the equal profeciion of the
fows within the terrifory of india. ™

Maneka Gandhi v Union of Hdia AR 1978 50 597 A D Shetty
v Imiernational Airport duthority of India & Orkers. 1979 AIR 5C 14628,

M/% Sharma Transport Rep. v. Government of AP, & Ors. AIR 2002 8C 322,

Indira Gandhi . Raj Narain 1975 Sopp S0C 1.

Supra note 17.
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As hecause being a voter 15 a pre-requisite for being an elector. Whth the uew
amendment stating that a persoin’s name shall not be removed from the electoral
roll even if he is prohibited from exercismg his Right to Vote, it is clear that the
proviso seeks to conveniently treat that jailed persan as an “elsctor’, Fiving him
Right to Contest Elections even if he is not 2 “voter’.

This step is abselutely arbitrary because being a “voter’ precedes being an
‘elector’. Any candidate for an clection or any elector for that matter needs to be
a voter first. All persons who possess, or will possess on the day of the election
the constintional and stahmory qualifications of electors are entitled on making
proper application to the registrar to have their names mepistered on the voting
list¥”. A person who stands thus emolled, cannot be excluded from exercising his
Right to Vote. Conversely, persons who cannot vote are uot entitled to be
registered™. It can be inferred that there is no conspicuous bifurcation in the
semantics between that of “voter’ and ‘elector’. The term ‘voter” applies to
someone who has the Right to Vote and exercises it by partaking in the physical
act nf voting; while ‘elector” is someone who is entifled to a Right to Voie.
Even the Corpus Juris Secundum provides that,

“In q gencral sense, an elector is anc who elects or has the right of choice.
Specifically, an elector is one who has a right to vote for public officers or
the adoption of any measure; a person possessing ihe gualifications fived
by the Constitition, and duly adwiited to the privileges secured and in the
measwre prescribed by that instrument. '™

This amendment which specifically tries to twist the provisions to provide right to
cuntest electious while withholding the right to vote of individuals is therefore
unreaspuable, as it tries to draw a distinction between the terms *elector” and
*voter” whereas both of the temms are the same in ¢ssence.

The very possibility that a chunk of criminals are getting a license to contest
clections should be deterrent enough for disallowing the jailed candidates from
contesting clections, taking into consideration the gravity of electious and the
imperativeness of conducting free and fair clections in a true democracy. I the
convicted criminals do not have such a right, there is no reason why the ones yet

27 Comelius v. Pruet, 85 So. 430, 2 04 Ala. 139, Pe.

28 Manzur Abmed v. Budhi Lal, (8 EL.R 470, Shyamdeo Prazad Singh v Nawal Kishoee Yadar,
AJR, 2000 5 3000,

2% People v. Gabino, 23 Pucrte Rico 67520 CJ.

30 Clayton v, Hill Sty 207 BT, 11 Kan 595, Words and Phrases, Permanent Edition, Vol 44,
p. 46E

3 Corpus Juns Sevumdiom, VoI, 29, p. 16,
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i0 be convicted should be provided with it. This in no way acts against the
“‘innecent wntil proven gnilty® principle of crimiual jurisprudence®, applicable to
jailed individuals and under trials as because the jailed individuals are deprived of
quite a few rights, liberty being the foremost amongst them. There is an esseniial
purpose wnderlying this practice and hence, in furthcranee of the purpose of
preservation of the democratic fabric and sanctum of govermnance, there would
be 1o harm in depriving certain innocent individuals of the statatory right of
contesting elections. Further, this right isn’t a right intrinsic enough which they
canmiit be deprived of, in addition to the bundle of rizhts, inclusive of certain
findarnental rights sueh as the “freedom of movement'®, ‘night to cholce’, etc.
which they anyway are not catitled to. The very reasoning emploved in criminal
junsprudencc for depriving the jailed individuals of certain rights should be employed
in the matter at hand. Individuals are jailed so that anyone else’s rights and
existence are not jeopardized. Similarly, the nation’s interests cannot be jeopardized
in the efforts of ensuring that a few inmocent individuals in jal! ure not deprived of
a statutory right of contesting elections.

Also, there is no restriction in terms of age debarring people from contesting
elections, and henee spirted individuals can contest the subsequent electious
after the disposal of the cases they are charged with.

€. Transgression of the norm of “Law breakers should not be law
mokers.”

The stealthy disposal of cases defers the conviction of a few jailed candidates,
who by virtue of the amendment get a licensc to contest elections and therehy
occupy a seat umtil their pending conviction. llence, a law breaker is being
provided with the prerogative to make laws; which is contrary to what the
makers of the constiition envisaged and the roling of Supreme Court in the case
of K. Prabhakaran v. Japaraian’™, wherein it was beld that,

“Those who break the law should not make the law. Generally speaking the
purposc sought to be achieved by enacting disqualification on eonviction for
certam offences is to prevent persons with cririnal background from entering
into polities and the house — a powerful wing of governance. Persons with
criminal background do pollute the process of election as they do not have many
a holds barred and have no reservation from indulging intn crimiuality to win
suecess at an election.™

32 Jaknishnadas bManohardas Desal & Aor v State of Bombay, |1960] 3 50K, 319, Dayabhai
Chhaganbhai Thakker v. State O Guparat ATR 1964 50 1563,

33 Section 19 {1Xd).

34 AIR 2005 SC 683,
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Many more landmark judgements have been delivered by Hon'ble court all over
the country which have deferred criminality from entering into politics®, while
from eases like Lily Thomas™, it is elear that the net effect of these judgments is
to make il more onerous for criminal elements entrenched i Parliamemt
from centinuing in their pesitions. The importance of decriminalising polities has
been harped upon in a eatena of judzements.’” The proviso which has been
added to Sectioo 62(3} of the Representation of the Peopie Act, 1950 through the
amendment, meanwhile makes ail those judgements go into vain as it subtly gives
opportunity to criminals to enter into the arena of poiitics, The very proviso defies
the object and purpose behind Section 62(5}) to whieh it has been added, which
has been stated in Anukul Chandra Pradhan case® as:

“...to prevent criminalisatien of poiitics and maintain probity in elections...”

Thus, in the context of the excessive eriminalisation of politics, this Amendment
Aet is largely arbitrary and vielative of Artiele 14.

d. The amendment defeats the Objcct of Section 8 of the Representation
of the People Act, 1951,

section 8- Disqualifications on conviction for ceriain offences; as seen in the
Statement of Objects and Reasons aceompanying Bill No. 128 of 1988 was
enacted with the purpose of eradicating eriminality in politics.™

Huwever, the amendment to Section 62(3) of the 1931 Act allows for jailed
persons, accused of an offence to contest electiens. 1t is an undisputed faet that
the disposal of eases by the lndian judieiary is extremely slow with a time lag of
a couple of years, maybe even more between the filing of eharge-sheet and
eonviction. Thus, a jailed persen who may be convieted of an offenee in the
future gefs a chance to contest elections and oceupy a seat in the legislative
bodies for a few years entil he is disqualified vide Section 8§ on conviction by the
Court. It is pertinent to point out that such a person was gnilty since the time he
was accused and was jailed. This amendment violates the very object of Section
&, which 15 10 disallow a criminal to cccupy a seat in the legislative hodies of the

35 Purushettamlal Kaushik v. Vidyacharan Shakla, AR 1930 MP 183 People’s Union for Civil
Liberties v. tThion of 1adia, ALR 2004 S¢° 456

36 (2013) 7 50L 653,

37 ManojNarula v. Union of tndia, (2014) 9 SCU t, Dincsh Trivedi v tinion of India, { 1997 )
4 [0 306

38 (1w 6SCC 1.

39 LK. Prabhu v, Btate of Kemla & Ors. MANTEEGSO2 2002,
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Constitution. Hence, it is imperative for sueh an atinosphere to prevail for the
effective realization of one’s act of voting which is protected under Artiele
19(1)a).

in the ease of Anukui Chandra Pradhan v. Union of India®, it was held that
“eriminalization of politics is subversive to free and fair elections”. The
amendment under consideratien has the effect of proliferatiug criminalizatien of
polities and stifling the presence of ‘free’ and “fair” elections. With the inclusion
of jailed individunals or under trials into the foray of elections, electoral malpractices
are bound to inerease. It is because there is a ehunk of the jailed candidates
which comprises of criminals. The stealthy disposal of cases defers the eenviction
of such jaiied eandidates, who by virtue of the amendment get a license to
centest elections. Snch candidates are uitimately eriminals and prevent an
atmosphere of free and fair elections. Elections cease to be ‘free and fair® with
the inclusion of criminal elements. As a rightfully entitled voter cannot exercise
his vote ‘freely’ in such an atmesphere, his freedom of speech and expressien
which encompasses this act of voting of his is violated hy this Amendment Act
which provides the jaiied eriminals with the right to be a part of the elections.

f. Infringement of ‘Right to life and personal liberty’

From Articie 14, equality for all, flows the right of life and personal liberty,
enshrined in Atticle 21. Although simpie in fis stueture, Article 21°s definition and
seope has gone a drastic ehange over the years incorporating principles of social
welfare thns benefiting iununrerable Indian eitizens. Maximam cases of judicial
activism have been scen under this Artiele and the interpretation of ‘procedure
established by law’ as ‘due process of law” have changed the eourse of India’s
judicial deciston-making,

Article 21 states that: “No person shall be deprived of his life ar personal
fiberty except according to procedure established by law.” The landmark
Judgment in Maneke Gandhi v. Union of Indiz®, completely changed the
interpretation of Article 21 by holding that “the ‘procedure established by law'
contemplated by Ariicle 2 musi answer the test of reasonableness {drticles
14 and 19)” and must bo just, fuir and reasonable” as opposed to heing
atbitrary or faneiful. 1t must thns meet the challenges of both Article 14 and 19;
ard violatioo of either of the Articles, leads to the automatic violatien of Article

46 (1997)6 SCC 1.
47 AIR 1978 SC 597.
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21. This essentially is the ‘golden triangle rale’ highlighted in Minerva Milis
Lid & Ors. v. Unior of India & Ors.®, and a plethora of eases.®

The impugned Amendment Act of 2013 when subjected to the test of Article 21
(to judge its copstitutionality) fails. As proviously discassed, the Act fails to
comply with the provisions of Articte 14 and 19, as it is arbitrary and discrintinatory.
It thus fails the test of reasonableness and also Article 19 thus removing two
sides uf the ‘golden triangle’ and in tumn being violative of Article 21. An Act in
vielation of Article 21 should be allowed to continue at uo cost as it goes against
the basic human noghts of individuals by snatehing their fundamental right to life
and liberty.

g The Amendment Act is 2 piece of Colourahle Legislation

Article 245(1) of the Constitation endows the Union and the State Legislature
with lcgislative powers and deals with the territoriat extent of the laws made by
them® whereas Article 246 read with entries 1 to 96 of Seventh Schedule talks
about the subject matter of their respective legislative powers.” Legislative
Competence” is detenmined by reading Article 246 with the entries in the legislative
lists mentioned therciu which find a placc in Schedule ¥11.% B, the laws made
by the Pasliament cannot transgress the limitations {such as legislative competence
ete.) imposed by the Constitution.”

The impugned amendmensi ta the 1951 Act relates to the elections to the Parliament
and State Lemslature falling under Entry 72 of the lJniou List®. The Union
Legislahme has the requisite competenee to enact a law with respect to all the
Entries which feature in the Union List* henee, the legislatiou is within the
competence of it lowever, the Parliament manipulates its legislative competence
by legistating a colourable piece of iegislation and consequently doing somcthing
that is beyond its competency.

48  AIR 1930 5C 178%.

4% R Cooper v. Union of India ATR. 1970 5C 364; Bermett (Coleman and Ors. v Union of
Toliz amd (s, 1973 AIR SO 106; Haradhan Saha v Statc of West Bangal, 1974 Cnlt 1479,
Kathi Raning Rawat v. The State of Saurashtra, AIR 1952 5C 123,

50 Dugga Dog Basn, Commentary on the Constitution of Indiz, Vol. 3, p. 8732

5t Fef under Art. 143, AIR 1965 SC 745 (762); M.ILC. v Ypion of Indiz, (1957) SCR 530
(340)

52 I, Koluthara Exports Lkl v. State of Kerala, AIR 2002 3¢ 973,

33 Keshovarandz Bharti v, Btate of Kerala, AIR 1971 50 1461

31 Scheduls VH of the Consttution of tndia

35 A ZA6{t).
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The doctrine of Colourable Legislation was dealt by the Hon hle Supreme Court
of India in K.C. Gajapati Narayan Deo and Ors. v. State of Orissa™ whereiu
it was held, “4 legislative transgression may be patent, manifest or direct, or
may alse be disguised, covert and indirect. It is lo this latter class of cases
that the expression “colourable legislation™ belongs to. The discerning test
5 to find out the substance of the Act and not merely the form or outward
appearance. If the subject-maitter in substance is something which is beyond
the legislative power, the form in which the law is clothed would not save it
Jrom condemmation. The Constitutional prohibitions camnot be allowed to he
viclated by employing indivect methods.” This has been reiterated in R.S.
Joshi, 8.T.0.v. Ajit Mills Ltd” | Naga People’s Movemeut of {Juman
Rights v. Unlon ef India® and a plethora of cases.®

Therefore, the doctrine of colourable legislatiou deals with the legislations which
are purportedly within the limsts of the powers of the legislature, yet in substance
and in reality, transgress these powers.® This doctrine hasically deals with the
principle, “what the legislature carmol do directly, it carmot do that indivectly™
and is inextricably related to (be issue of legislative competence.®

Through the impugned areendmem, the words, “wnder the provisions of this
chapter ond on no other grounds™ have been inserted in sectiou Hb) of the
1951 Act. The effect of this insertien is that, disqualifications from seeking
membership to legislative bodies shall take place only under the Sections 8-11 of
the Act.

Articles 102 and 191 of the Constitutien, list down disqualifications from bemg a
member of the either bouse of the Patliament and A State legislative assembly or
the Stale legislative eouneil, respectively.

Now by virtue of the insertion in Clause (b) uf Section 7 of the 1951 Act, the
Artieles 102 and 191 have been reduced to a nullity, have lost their significanee

36 ATR 1953 5C 375,

57 |1978]1 STR 333,108

38 ATR 1998 50 465,

5% K. Nagamj and Ors. v. State of Andhra Pradesh and Anr (19853 1 $0°C 523; Welfare Assn
M.R.F, Maharashiea and Ors. v. Ranjit P Gohil and Ors. {200%) 9 $CC 358; Btate of Kerela
and Cws. v, Peoples Union for vl Liberties, Kerela State Unit and Otrs. (2009} 3 3CC 46,

60 K0 (fajapati Narayan Deo v. State of Orisza AIR 1953 5C 375,

6t Joydeep Mukherjce and Ors. v. Sate of Wesl Bengal and (s, 20t 2 SCC 706, Senapur Tea
Co. Lud v. Mst. Maziruonessa [1962] | SCR 724, (ujarat Ambuja Cements Ltd. v. toion of
tndia ({2005} 4 SCC 214 ), State of Andhra Pradesh vMc Dowell and Compagy {1996} 3 S¢°
7042

62  Supra note 60 | B, R. Shankaranarsyna v. Statc of Mysaore AIR 1966 SC 157t.
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and have been muilified as long as this provision remams in operation. Therefore,
this insertion in Clause (b} of Section 7 through a statutory amendment, i.e., The
Representation of the People (Amendment and validation) Act, 2013 has the
effect of bringing about a Constimtional amendment.

Snb-Sections 1 and 2 of Article 368 of the Constitution give the procedure of
amendment to the Constitntion. Hence, exeepting eertain artieles of the
Constimtion, amendment to the rest of the articies of the Constitution requires a
special majority, i.e., a majority of the total membersbip of that House and a
majority of not less than two-thirds of the members of that Honse present and
voting.® On the other hand, a statutory amendment requires a sitnpie majority,
i.z., 2 majority of the members present and voting.® Henee, it can be inferred
that the object of the Parliament behind inserting Section 7(b) was-to bring abent
a Constitutional amendment whieb requires a special majority, through a statutory
amendment which requires a simple majority.

Therefore, even if the Parliament had legislative competenee to enact a law
related 1o elections, 1t manipulated its competence and indulged into a colourable
exercise of legislation which it wasn’t competent to do.

b. Importance of Articles 102 and 191: Hindrance for tainted politicians

The makers of our Constitution provided a safety valve of sorts to prevent
criminal elements from claiming membership of the Parliament or State
Legislatures, thns dissuading criminalization in polities. They tried achieving this
noble ebjeetive by incorporating certain Artieles reiating specifically to
“Disqualifications from membership of Parliament or Staie Legislatures”.

Article 102 gives ceriain conditions which if fulfilled would disqualify a persen
fram being chosen as and from being 2 member of the Parliament. The article
firther vests residuary power of making “asy other disqualification” with the
Parliament of India.$ This sub-clause essentizlly tackles the prehlem of
criminalization of pohtics by introducing severzl legislations pertaining to the
same, the most important heing the Representation of the People Aet, 1951.
Artiele 191, similazly worded applies to State Legislatures. Several MPs have
been disqualified to hold a seat in the Parliamem owing to Section 8 which states
a person if couvicted for any of the crimes lisied in the section wonld be
disqualified from either being chosen as or continuing as a member of the
Parliament or State Legislatures. The most important pohticians wbo fell prey to

63 Clausc {2) of Article 363
64 Article 108 (4.
65  Article 102(1) fe}.

36




_ L : __“

it were Lalu Prasad Yadav, former Chief Minister of Bihar; J. layalalithaa, Chief
Minister of Tamil Nady, Rasheed Masood, former MP from Congress party.

In addition to this, a landmark judgment was given on 10% July, 2013 in the case
of Lily Thomas v. Urion of Indic® leading to immediate disqualification of
convicted MPs. The judgment repealed Section 8{(4) of the Representation of
People’s Act, 1951 declaring it anconstitutional as it allowed for convicted MPs
and MLAs to cominue holding their seat for three months aflier conviction or if
an appeal or appiication for revision is filed during that peried, till the disposal of
the same. Thus, the effect of the judgment was, convicted legislators wonld have
to immediately vacate their seat upon conviction vide Article 03 Xa)- Facation
of seats by MPs and MLAs.

Seveml political big wigs fell prey to Section 8 and the Lily Thomas judgment. J.
Jayalalithaa, the worst hit, had to step down from her post as Chief Mimster ot
Tamil Nadu as she was accused of misusing her effice during her first tenure
fram 1991-96 to amass properties worth ' 66.65 crores, following which she was
convicted on 27 September, 2014 by a Speeial Court in Karnataka hence
disqualified. However, after a three month bail she was acquitted of all charges
by the Kamataka High Court on 1™ May, 20157

Similarly, Lalu Prasad Yadav, former Chief Minister of Bihar and leader of
Rashtriya Janata Dal {RJDY), was implicated in the “Fodder Scam’ or ‘chara
ghotala’ whieh involved the fabrication of *vast herds of fictitious livestock™ for
which fodder, medieines etc. were procured. It also involved embezzlement of
about ' 950 crores from the government treasury of Bihar around the vear 1996,
On 30" September 2013, Lalu Prasad and Jagannath Mishra along with 44 others
were convicted for the same.® Thus, Lalu Prasad owing to both Section 8 and
the Lily Thomas judgment bad to immediately vacate his seat. [n this way scores
of convicted MPs were disqualified and were required to vacate their seat, the
very first being Rasheed Masood, a Cougress MP® This was thns a very
weleome siep in removing cniminal elements from the political sphere.

As these Artieles had far-reaching consequences, the Parliament sought to drive
these provisions to nullity by indulging in a colourable exercise of legislation. This
move was a highly repressive and extremely condemmable siep.

&6 (2013) 7 SCC 653

67 The Times of India, 4th Oct, 2013. Last accessed on 17.7.2016,

68 Hindustan Times. 30 Seplomber 2013, Retricved 30 September 2013. Last accessed on
17.7.2016.

69 NN JBN. 1 October 2013, Retrieved | October 2013. Last acccssed on 17.7.2616.
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The third test requires the valldating act to be consistent with the provisions of
Pan 10 of the Constitution. However, as elaborated above, the Act viclates
Articles 14, 19 and 21 thus violatmg Part 111 of the Constitutiou, henee failing the
third tesl.

Therefore, the Validating Act, fails two of the three aforementioned tesls, hence
it 1s nvalid.

V Conclusion

The Representation of the People Act, 1951, enacted at a time when Constihution
came into force, soughl to uphold the democratic principles envisaged by our
Constitution makers. This was in pursuance of the power provided under Article
102 to rid the legislature of criminal elements and accommaodate tu the varying
ehanges in the society. 1t came into being with the neble ideals of guarantecing to
the citizens their right to “free and fair elections”, right of cboice, right to vote
and right of having esteemed men of high moral charaeter goveming them. The
Representation of the People (Amendment and Validation} Act 2013 bowever
showed uner disregard for these ideals and negated whatever little progress was
made by the 1951 Act.

The Amendmenl Act, enacted as a response to the judgments pronounced in the
Jan Chaukidar and the Lily Thomas case of 2013, was a desperate attempt by
taintad MPs and MLAs to reverse these judgments which prevented the induction
of criminals in legisiative bodies ol the eountry, Thns, the very purpose with
which the Act came into existeuce was annihilation ef democratic principles and
coutrary to the objective of de-criminalization of politics. Further, lbe Act
transgressed several constitutional provisions which never came to light dac to
the hwrried passing of the Acl. Due to its arbitrary nature, it is an outright
violation of Article 14 which encompasses the principle of equality. Along with it,
there is violation of “Freedam of speech and expression’ enshrined in Article 19
and consequent violation of Article 21. Not only this, the Amendment Act is a
colourable piece of legislation alung with being an invalid ‘Validation Act.” The
Act, right from its' inceptien till the end transgresses several constitutional and
subsequently democtatie principles,

The Amendment Act acts against all the nohle ideals that the Constitulion makers
sought to achieve. It provides the right to contest elections with a sanctimonious
position. But, at what cost is the irmocence of a few individuals to be rewarded
with? The interest of the nation supersedes that of such individuals and thus, for
these individuals in minority, the guilty cannot be aliowed to take advantage of
this provisiun. The very individuals who utterly disregard the law cannot be
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Freedom of Speech and Expression, a Substantive Right
or an Auxiliary Right- Emphasis on Media and
Broadcasting

Gunjan Soni* and Vikram Gupta**

The dornain of an individual’s freedom to speech and expression is expanding
with the expanse of time as people are more aware and tolerant of the realities
of the contemporary socio- politieal scenaric. With that, the coverage of such
events via the mediom of media ineluding films, documentaries, television
broadeasting has aiso taken a broader approach towards projecting what was
previously been rejected 2s not being “acceptable to the public at large™. Thus,
freedom of speeeh and expression enshrined to the eitizens under Aritcle 19(1)(a)
proves to he an integral concept ju modem liberal demacracies and without the
same the people will be deveid of their right fo speak freely.

Taking into consideration the recent incident of the screening of the movie “Udta
Punjab” it was well noted the Central Board of Film Certification {CBFC) has
been pursuing thelr actions cut of the arena of their working and acting arbitrarily
while considering the certification of the films. In the instant case, as presented in
front of the Bombay High Court, the court observed that there 1s ne mention of
the word ‘censor’ in the Board and somehow dissented with the niling provided
in K A Abbas vs. Umion of India which provided CBFC with the power to
censor. The Board should use its powers under the constitational framework and
the SC’s directions. 1t is pertinent to note here that there have been instances
whereiu the films that have been eensored and not allowed to be broadcasted
have heen, while in the process of adjudication in front of varions High Courts
and Supreme Court, given a green chit withont any er with some minor changes.

L.ooking into such matter one question that is still unanswered is that why is there
a dissent between the outlook of the courts and CBFC when they both work
under the ruliug of a single legal framework?

In the paper the authors shall scnitinize the meaning and applieation of the word
“Censor” with regards to the powers provided to CBFC imder the Cinematography
Act, 1952 and will further investigate inte the validity of the rulings given by the

*  3rd Year Student, BLALL.B. (Hons.), Amity Law School, Delhi
**  3rd Year Studemt, B.A.LL.B. (Hons.), Symbiosis Law School, Noida
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Further, the freedom of media in our country is being extracted from freedom of
speech and expression which is guaranteed under Artiole 19(1)(a) of the
Constimtion of india. The tton’ble Supreme Court held that “the right of a
citizen fo exhibit films is a part of the fundamental right of speech and
expression guaraniced by Article I9(1)(a) of the Constitution™ ln the
provisiens, as enunciated in the Constitution of India, any mdividual as well as 2
corporation can invoke Ireedem of speeeh und any other fundamental right
against the state ot by the way of filling a writ pelilion which is powered under
article 32 and 226 of the Indian Constimtion.

The most prominent aspect of freedom of speech and expression is that it widens
the scope of discussion and deliberations within the society and thus assists iu the
growth of the society 1 an intelleetual manner. The right holds the scope of
freedom of propagation and exchange and interehange of ideas. The Hon'ble
Supreme Court observed that “Democracy is based essentially on frec debdte
and open discussion, for that is the only corrective of governmemt action in
a democratic set up. If democracy means government of the people by the
peaple, it is obvious that every citizen must be entitled to participate in the
demacratic process and in order to emable him to intelligerntly exercise his
rights of maklng a choice, free & geneval discussion of public matters is
absolutely essential™.

It 1s imperative to bring to light that withiu the purview of the freedom of speech
and expression menticned under artiele 19{1}a) of the Constitution of India,
there has been expansive interpretation 5o as to include the right to receive and
eirculate information. The right to spread the information ¢an be achieved through
any madium of pubheation. It can inclnde print media, audio, television or electronic
media. The signifieance of Freedom of 8peech and expression can be understood
by the simple fact that the preamble of the Constitution of India alse shields to all
citizens nter alia, liberty of thought, expression, belief, faith and worship.*

However, there 1s an inherent eonflict between the right to speech and expression
and censorship. The freedom on one hand elearly provides one to express their
1deas and thoughts as a matter of a fupdamental right provided to him, whereas
on the other hand, there 1s a restriction on the exercise of such right in terms of
censoring the mode of expression on varivus greunds as the circumstances
provide for. Thus, there is a dispute between the two eoncepts and the demarcation
of the boundaries of either 15 of nebulous nature. Thus, there Is always a stuggle

3 Odysscy Communications Pvt. Lid. V. Lok Vidyayan Sanphatana, AR 1988 S 1642
4 Mareks Cundhi v Unfon of India, AIR 1978 5C 597: {1978) 1 50C 245
5 ‘'lanu Priva, Freedom of Speech and Expression, Academike, September 2 2N)4
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of power between the two ideas, which brings us to the main contention dealt
with in the paper vividly.

2. Restrictions on Freedom of Speeeh And Expression nnder Article
19(2)

Out of al) the freedoms granted to the citizens of lndia, freedom of speech and
expression is the most fundumontal form of freedom provided under the
Constitutiou of India. “Freedom of speech and that of the press lay ot the
foundation of a demoeratic society, for without free political discussions, no
public education is possible, whick is so important for the proper functioning
of the governmeni. It allows us to freely cxpress our ideas and thoughts
through any medium such as print, visual, and voice”® -

Every buman has certain desires to fulfill, however, in the ervil society that we
five in, the desires are restrained in respect of the similar desires that other
humen beings bave. This mindset elearly indieates that there is uo absolnte night.
The government has the right to put reasonable restriction on anything or act
whieh is apainst the interast of the eountry. The word restriction has a wide
connotation and multiple lmplieations flow from this word which ean either be
partial restriction aud can also be total prohibition.” The act of censering certain
content carried out by the Ceniral Board of Film Certification 1s also a form of
partial restriction on agsinst the showcase of some information which may not be
appropriate for the general public. In the recent case of the movie “Udta Punjab™,
the restriction imposed by the beard was total prohibition which was done out of
the powers and scope of the CBFC and was even considered to he arbitrary and
unrcasonable iu the case of providing the eertifieation to the film.

The decisions made by the eensor board are considered to he eompletely
discretionary. The censorship by the board should be reasenable and should
possess substantive reasonahleness, There have beeo examples in the past few
years, which exhibits the inadmissible extent of discretionary power used by the
board as the board provides eertificates to the movies without any reasonable
explanation. Recently the Film Certification Appellate Tribunal (FCAT) mentioned
in one of its orders that “In owr view, the whole approach of the CBFC is
totally arbitrary and capricious. Decisions are when by the CBFC without
any transparency and without everr informing the applivants as fo why ihe
certificate has been refused”® The censor board, throngh censorship takes

& Romesh Thaper ve State of Madras, ALR 1930 5C 124

7  furga Das Basu, Commentary on the Constimtion of India, 2198, 5th Editon, Yol 1,
Wadhwa zul Company, 2007

8  Himanshi Dhawan, Tribumad Slams CBFCY “arbirary” film centification, The Times uf
india, 13 Tune 2016
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away an individual’s Right to Freedom of Speeeh and Expression granted under
Art. 19 of the Constitution of ludia,

In order to not infringe the rights of a person, the censor board should order for
the changes in the movies only when the information displayed will harm the
public at large. The Supreme Conrt of India said that “Suck restriction is
urreasonable because when the power is vested in the wnfeitered discretion
af the administrative authority, there is no knawing whether he would use
the power for extraneous purposes™,® and “it would be difficult for the courts,
in the exercise of their power of judicial review, to limit the scope of power.”®

Similarly, the censor board has the power to alter changes, however the same
has t¢ be done with reasonable grounds and net arbitraniness. “Free speech is
receisary to determine the truth. But what is trnuth, a postmodern skeptic
might worder.”™"! Because of the unreasonable censorship the truth which is
supposed to be brought 1n the front of the geneml public is always missing and
the public is uet able fo gather the realities and intention of the dircctor and the
filmmakers which they want to eonvey with the exinbition; of the film. In order to
exarmne whether the law constitutes restrietion on a particular fundamental right,
the courts have to scrutinize the effect of the restriction of the fundamontal right.

The restrietion provided under Article 19(2) is that it allows the State to apply
reasonable restrictions for a person who is wlllng to exercise this right. Section
3B) of the Cmematograph Act, gives the censor board rampant powers fo
impose euts in the movies, arbitrary orders, refuse certification and even grant
certification which may vary from U { Universal) to 8 (specialized presentatiun).
“Censorship is done basically to protect the integrity and sovercignty, security
of the siate, friendly relorioms with foreign nations, public order, decency,
morality, defamation, corempt of court or even incitemert of an offence.”?
The rudimentary point is that unlimited, haphazard and punitive powers are being
vested in the Central Board of Film Certificatiou which ean evon coerce a
conservative filmumaker to bend on his knees and follow the orders givon by the
board. Because of the large involvement of money invested by the filmmakers
and producers, thete is always a time restraint regarding the certification of the
films and because of this the filmmakers become the puppets of the board’s
hands.

S Seshadri v Dxisa. Mamisicate, 1955 1 SCR 686 (690), ATR 1954 507 747

I+ Banthia v Union Of India, {1969) 2 SCC 166 (183), AIRIST) 50 1453

il Duwga Das Bam, Commentary on the Constintion of India, 2370, #th Edifion, Vol 2,
Wadhwa and Company, 2007

12 Unknowr, State of the Union: Censor boord must be junterd Deccan Chromieles, Tune 11
2016
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b. Definition and Scope of The Word Censaor

The word censor can be defined as the vanguishing of the information which may
be eonsidered objectionable, detrimental, sensitive, incomect which is being
determined by the authorities or institutions cstablished by the government.

Censorship can also be defined as quelling of the frec speech and all the
objectionable information whieh cannot be shown or made available for the
general public which might come with harmful conseqneoces for the society and
citizens in general. An individual can indulge iuto censorship for the work created
by them and on their own which is direct form of censorship and if the censorship
is imposed by the government or the anthorities and agencies established by the
government, then it is ¢alled inditcct censorship.

{‘ensorship exists in various forms such as moral censorship, military eensorship,
politicat censorship, wligious eensorship and corporate censorship. Censorship
can be applied to various source of information like books, speech, films, musie,
arts, press, television and the most importantly imternet, which is the most easily
available source of information and publications. For example, the censorship on
mternet is done o avoid the jolt of child pomography, hate speech etc to protect
the children or other penple who can be affected form the iuformation shown.

The scope of censorship is vague and circumstantial, in the sense that the content
may be at some point considored appropriate, however, it may prove to be
arbitrary and unreasonable n others.If the present scenario is coucemed, some
social control over the display of motion pictures has to be controlled becanse
they possess a greater capacity to display evil which could be especially harmful
for the youth of the nation. Censorship of films would of eourse be valid if some
unarguable and constituticnally permissible set standards are Jaid down.”

The set standards concocted by the constitution should have some rationale set
for the censorship or for the guidance of the censors which is uot uncertain and
will help the authorities in censership. The censors should approve only those
films which are not immoral or which do not have any harmful character. The
advent of censorship in India was accompanied by the creation of Cinematograpb
Act (1l of 1918) which was replaced by the existing act Cinematograph Aet
{(XXXVII of 1952).1

13  Durga Dhas Basu, Commentary on the Constrtution of todza, 2645, $th Edition, Vol. 2 Wadlnwa
and Company, 2007

14 Durga Dras Basu, Commentary on the Constitution of India, 2647, 3th tidition, Yol. 2 Wadhwa
and Company, 2007
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The constitutionality of censorship has been in question and has been a debatable
subject since the very beginming of the making of the act. Freedom of expression
mncludes to propagate your ideas through visuals, audios, writing material etc. It
also includes the right to promulgate other’s ideas also. It is not possible to
exclude moving pictres from the ambit of the freedom on theory of profit.
Nevertheless, it does not follow that censorsbip as much would not be valid at all
under our constitution "

¢. Legal Position Of Censorship In India

Taking into account, the diverse mterests and ideologics of the population of
India, it is imperative for the legislature to establish a fine balance between the
right to exercise freedom of speech and expression and eensoring content. Thus,
there exist certain provisions within the legal framework of India which provide
for censorship and also promote freedom of speech expression, primarily under
Art. 19 of the Constitution. So far censorship of films i India is concemed, the
power of legislatlon is vested with the Parliament under Entry 6076 of the Union
List (or List i) 77 of the Schedule V1l of the Constitution. The Staics are also
empowered to make laws on cinemas under Entry 3378 of the Sate List (or List
11) 79 but subject to the provision of the central Jegislation. The prime legislation
in this respect is the Cinematograph Act, 1952, No. 37 of 1952, (hereinafter 1952
Act) and the Cimematograph {Certification) Rules, 1983, Gen. S.R_ 38I(E)
{thereinafter Rules). The uct was lepislated in the year 1952 and the purpose of
the uct was to provide the cetification for the films or any other media stuff for
exhibition or to be displayed in front of the general public. The central government
possess the revisional power to eall for any proceeding which would have been
taken place in front of Fiim Certificate Appellate Tribunal.

d. Varying standards of adjndication of CBFC and Judiciary

The Central Board of Film Certification and the Judiciary, while adjudicating the
exhibition of varipus movies, documentaries, clips etc. have contrastiug standards.
The judiciary in this matter seems more concemned about protecting the fundamental
rights of the peopic as opposed to the CBFC and therefore people ultimately look
forward to the Judiciary to provide them a remedy rather than addressing their
gricvances in front of the CBF(.

Further, this dichotomy between the reasoning of the two authorities eventnaily
renders the purpose of the creation of a body, known as CBFC mmept. The CBFC

15 Durga Das Basu, Commentary on the Constitrtmn of India, 2647, 8th Edition, Yol. 2 Wadhwsa
and Company, 2007
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was ostensibly a body created to certify and grade the movies In categories as
provided iu the Cinematograph Act, 1952, bowever, the parties aggrieved by
arbitrary or unjust decisions of the same, decide to appeal to the 1ligh Courts
which eventually causes addition to the already pending cases and thus, results in
undue delay in serviug justice and further, backlog of cases.

e. Lack of regard to the fundamental richt to freedom of speech and
CXpression

1t is to be uoted that m Srishti School of Are, Design and Technology vs. The
Chairperson, Central Board of Fidm Certification and Anr™ CBFC, while
discussing the certification of the film Had Unhad (2011}, proposed the petitioners
to carty out four cxcisions without providing them an opportunity of being beard.
Consequently, the petitioners approached the Hon'ble High Court of Delhi asking
whether the CBFC was justified iu proposing exeisions or not. The court very
clearly stated that

“in the present case, neither the CBFC nar the FCAT has undertaken the
task of ‘drawing of the line’. Both have recommended complete deletion of
all the visuals and words pertaining lo the portion of the film where there is
discussion of the Babri Masjid demolition”

Further, i also reiterated that “Applying the tests which have been laid down
by the Supreme Court and for the reasons that we have indicated, we ave of
the view that the decision of the Central Board of Fitm Certification was one
which no reasonable body of persons conld have arrived at™V

In another ease where the respondent had produced a film which displayed the
incident of assassmation of the late Prime Minister Rajiv Gandhi amd its aftermath
and subsequently applied for the grant of an A certificate to the fiim. The CBFC
rejected the issuance of any certificate 10 the movie by stating that it was
promoting sedition as well as the ideas of LTT, a banned organization. The
respatdent went to the Court after various appeals to the inbunals wherein the
cowt held thai

“The oljection of the Board that the film supports the bamwned orgonization
is completely baseless and imaginary. On the other hand, the film clearly
depicts the cruel and inhuman behaviour of the activists of the banned
organization. It also shows that the assassination of Rajiv Gandhi is approved
by none”

16 F78(2011)DLT337
17 FEA Pictwre Irterrationc! v CBRC, AR, 2005 Bom 145
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In addition to this the court also stated thal “Jf ix rather unfortimuaie that the
certification of the film has been delaved for more than 12 years without
arny acceplable and reasonable ground. In our opinion, there is nothing
ebjectionable evenr in the last sequence in the film showing the aftempt on
the life of the former Chief Minister of Tumil Nadu by the LTTE Grganisation.
It has to be stated that the film ends with the message 'no more violence ™. ®

it can most reasonably be inferred that the CBEC while pronoancmyg its decisions
does not stand at an equal footing as the Judiciary and hence m order to safepuard
the fundamental rights of the people, which shonld also be the prime agenda of
the adjudicatory hody constituted under the Act, ha to iuterfere and take notice of
the unjust actions of the CBEC.

Lack of tegard to Rule 22{9) of the Cinecmatograph (Certification) Rules, 1983.
Rule 22(9} of the Cimematograph (Certification) Rules, 1983 states that

“(9} Immediately after the examination of the film each memher of the
Examining Committee attending the examining shall before leaving the preview
theatre record his opinian in writing in Form VIN set out in the Second
Schedule spelling out in clear torms the reasons thercfore and state whether
he or she considers..”"”

However, a bare perusal of Form VI, as stated under Second Schedule of the
Rules, womid evidently portray that the mere objective recording of the reasons
would not justify the censorship of certification of a film. Further, the objective
nature of the form is definitely not a reasonable defense against the cwrtailment
of a fundamental right, more precisely the freedom of speech and expression.
Reasoning should be such which answers all the aspects or probable gnestions
which ean be brought forth while discussing the validity of the curtailment of
fumdamental rights as enshrined under the Constiution of India, 1950,

Further, im Krishna Mishra and Anr. v. Central Board of Film Certification™ the
court stated that

“fn our view, the requirement of recording reasons is an important safeguard.
Where the fundamental right to the freedom of speech and expression under
Article [9(Da is imvolved any regulation of that right has te be strictly in

t8  The Centrad Boaed of File: Cortification, rep. by it Chairperson, Ministry of bformationand
Broadcasting vs. Yodavalaya Films, rep. by its Proprictor, Mr. .. Ravi Yadav apd The Film
Certifeeotion Appeflate Tritunal, vep. by fts Secrelay, 2000 3 IRCR{Civil}7

19 Rule 22(9), The Cinematograph (Certification) Rules, $983

20 Krizhna Mishea and Anr v, Cemral Board of Film Certification, Writ Petition No. 2006 of
2012
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conformity with the governing principles of law and any restriction of that
right must be confined o what is reasonable and subject to the requirements
of Article 192} of the Constitution. The recording of reasons ensures that
the cxercise of certification is not arbitrary. This must equally apply to the
appellate process before the FCAT”

Further, the court also opined that “The fact that the criteria have been duly
considered by the certifving authority and in appeal by the Appellaie Tribunat
can only emerge from the reasans which have beer spelt out in the decision™

Therefore, it can be sirengly asserted that the decisions provided by the Board,
onder the gossamer curtain of Rule 22(9), do not provide sufficient reasons in
regard with the curtaiiment of the fundamental right of freedom of speech and
EXpression.

f. The Udta Poujab judgement: a breaktbromgh in safeguarding the
fundamental right of freedom of speeeh 2ud expression

Nebulous Demarcation of the ambit of Censorship on the lines of Artiele 191 Ya)

While discussing the validity of the ents, as provided by the CBFC, to be made in
the movic in question, the first point of dispute that the court had to Inok upon
was that whether under Article 19(I¥%a) and 19(2) the State operating through
CBFC can censor movies or films. For the same reason the court clearly stated
that

“drticle 19(1)ta} of the Constitution of India guorantees freedow of speech
and expression. That takes within its import the right of a citizen to produce
and make a film 50 also exhibit the sume. The right guaranteed by Article
I191)(a) includes a further guarantee to exhibit a film for viewing by the
prblic ™3

Hlowever, according to the 1lon’blc ITigh Court of Bombay the ahovementioned
rights are subject to certain restrietions and a fiim is uot fiable to be centified as it
or any part of it is apainst the interest of sovereignty and integrity of India, the
security of the State, friendly relations with foreign States, public order, decency
or morafity or involves defamation or contempt of court or is likely 1o incite the
commission of any offence =

Therefore, it can be noted that the Hon’ble court has not specifically stated the
inclusion of the word censor while providing the ambit of Article 19 and henceforth

21 Phantom Films Pyt Litd. vs. The Central Board of Pilm Certification, C1TATHON REQUIRED
2 Aricle 1%2), Congtition of India, 1950
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It cannot necessarily be stated that the CBFC is empowered to censor movies or
films under the constitutional frameweork of the coumtry.

III Power of CBFC o Censor Movies vader the
Cinematograph Act, 1952

Under the Act, the CBFC is not expticitly empowered to censor the movies 23 no
specifie and defmite provision is provided under the act which authorize the said
authority to censor movies. The only power they have been granted is the
aexamination, certification and refusal to grant certificate to movies, as stated
under Section 4, 3A and 5B of the Cinematograph Act, 1952,

Further, the object of the Act, through which this body has come mito pisture is to
make provisiun for the certifieation of ¢inematograph films for exhibition and for
regutating exhibitions by means of cinernatographs. Nowhere in the object of the
Act has the werd censor been mentioned and hence the intention of the legislators™
can clearly be established to not explicitly grant the power of censorship to
CBF{C.

The court in the Udta Punjab’s case stated that “certifying films may require
censoring them, but the former is the power and the lotter is a permissible
act which may have to be performed while exercising the same. Every suck
power [ coupled with a duty to uphold and not suppress the Constitutional
Jreedom of speech and expression™

1t can be seen that, even otherwise recognizing the power of censorship the court
15 not stating, 1t to be an imperative action while examining und certifying movies,
rather it is & secendary and optional act which can be and not must be performed
white deeiding the fate of a movie.

a. Arbitrary abuse of power granted to CBFC

In the case of Udta Punjab 13 cuts were suggested by the CBFC while examining
and certifying the movie which were held not to be valid by the ITon’ble High
Court while pronouncing the judgement.

The court stated that “it is not for the board io determine as to how the
subject of the film shouid be dealt with by the maker or producer of a film.
The mreatment of the subject and prior thereto the choice of the same or the
selection of the theme is emtirely left to the creative team. The culs or
excisions if at all to be directed must have a nexus with the object sought io
be achicved by the Act. Merely becausc the board holds an opinion that

23 State of West Bengal vs. Union of India, AT® 1963 S0 1241
24 Rupr: 6
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some part or portion is urmecessary or is not veguired comsidering the story
of the film, that wowld not enable it to cut or excise the film in that manner”

Further the court also stated that if the deeision is such that it seems that there i3
non-application of mind, pre-conceived notions of censoring, films, the decision is
arbitrary and perverse in the sense that no reasonabie man placed in the position
of the board members would arrive at such a conclusion as in the present case of
Udta Punjab.

One such iastance of the arbitrary use of power is the matter of cut no. 6 as
propesed by the CBFC which asked for the deletien of the words “clection’,
‘MP’, *party’ {from party worker or ‘MLA’, ‘Punjab’ and ‘Pariiament’.

The court expressed his cencern that the witerance of such words wili how
affect the sovereigsty and inteprity of India and stated that this is ene more
instance where the board, iastead of certifying the fiim for adult exhibitien has
gone to the extent of entting and clipping it to snch an cxtent that its whole
content 13 destroved.

The court aise stated that the CBF{, while examining the movies observes a pick
and choose approach which is in compiete vielation of the provisions of the Act
and henceforth the Constitution.

“Deletion of one visual like this or deletion of close-up shot like this bud
permitting retention of other. visualy where procurement, distribution and
consumption of drugs is shown vividly and with details indicates as to how
the Board has failed to ignore the applicable tests and seitlied principles.”

b. Unnecessary Litigation

The court stated that the process of adjudieation gould have been avoided if the
said dispute had been deeided at the ground level by CBFC and the appellate
trihunal under the Act. Due to the arbitrary and unreasonable decision of CBFC
the petitioner had to approach the court.

The court stated that “4 final word as to how a very smalf issue and event of
reguior happening has consumed nearly two days of owr precious judicial
time. We think thar this could hove been avoided by both sides. They oughi
to have realized that this conrts fime is oo precious for such a Litigation,
when other deserving litigants ave awaiting justice. Some of them having
been deprived of their life and liberty. Thizs is hardly a canse which should
be brought before the highest cowrt of the Sigte. We hope this is the last
accasion on which we have to deal with suck a case”
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Is the Cinematograph Act, 1952 working under the garb of the Doctrine of
Colourable Leaislation?

The doctrine of colourabie iegislation primarily means “yow cannot do that
indlrectly which you are prohibited from doing directly™ 1t is an important
mezns of evaluating the validity of a provisien of an Act or the Act itself.

in the case of K.C. Gafapati Naravana Deo and Ors. vs. The State Of
Orissa®stated that “Legislotures functioning under written Constitutions are
subject to the limitations imposed by the Constititions and when a statute is
challenged as unconstitutional, it is one of the imporiani finctions of the
Courts to decide whether by a volowrable device the Legisiature transgressed
ifs comstitutional limitations. No Legislature or drafisman would be so
ingenuous as fo reveal either in the Statoment of Objects and Reasons of o
Bill or In the provisions of the Bl itself its design to transgress the limils
imposed by the Constitution or to evade some constitutional safeguards.”

In the present case the powers granted by the legislaters to the CBFC, which are
cxercised arbitrarily, curtail and restrict the fieedom of speech and expression to
an inadmissible extent. This cannet be done by the lepislature directly and therefore
the incorperalion of such provisions prove to the fact that the same is Tmplemented
impliedly. This is beyond the powers of the legislature and hence hints to the
meonstitutionat natore of the Act.

IV Sugpestions and Recommendations

From the discussion in the present article it can be clearly stated that the CBFC
while examining und certifying the films exercisc arbitrary usage of the powers
granted to it and hence encroaches upon the freedom of speech and expression
of au individua! enshrined upen him by the virtue of the Constitution of India

For the same purpose the authors present the foliowing recomunendations which
ean be imptemented in order to eurb the problem stated herein:

First and foremost it has to bc ciearly defined whether under the
Cinematograph Act, 1952 the Central Board of Film Certification has the
power to censot the movies us in light of the recent jndgement of Fhamtom
Films Pvi. Ltd vs. The Central Bourd of Film Ceriification.

23 Madden v Nelsen & Fort Sheppard Rly.", (1899 AL, 626, (£9)
26 AIR 1953 On 185
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= There is also a need to comprehensively expand the provision stating that
the Central Board of Fikn Certification has i¢ provide reasous to either
grant a particular certificate to the film or refuse to graut the same.

= Rule 22{9) should he amended n such a manner to provide more subjectivity
to the Form VIl stated in Second Scheduie of the Cinematograph
{Certification) Rules, 1983.

*  Further, the reason behind the dissent of opinion between the CBFC and the
Indiciary sheuld be ascertained in erder to evaluate the lacunae in law and
also to curb the problem of arbitrary usage of the powers granted to CBFC

+  To prevent the backlogging of cascs there must be a sivicter framework to
keep a check on the arbitrary usage of powers by the CBFC so that the
litigation rmust end at the juncture of certification and appezi to the appellate
tribunal and not reach the conventional judiciary.

Y Conclusion

Censorship serves as a check on the unrestricted usage of the fundamental right
of a person which at times encroaches upon the rights of other individuals and
vitiates the whole purpase of establishment of these basic rights. llowever, in a
conmtry Like India where the coneept of censorship is not used in its true nature,
resuits into the infrngement of the fundamental rights of a person at the first
Juncture.

The Cinematograph Act, 1952 provides arbitrary powers to the Central Board of
Film Certification to censor the films even when the same has not been expiicitiy
stated In the Act. Due to this there bave been numerous cese of vexatious
liligation whersin the aggrieved party approaches the conventional judiciary to get
a remedy. There seem to be a change of morality in between the standards of
adjudication of the CBFC und the conventional courts.

There is a need to overcome this subjective morality in order to reach a common
greund so that further infringement of the fimdamental rights can be curbed and
the constitutional norms can retain their prestigious position.
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The Constitutional Validity of Living Wills
Radhika Vijayaraghavan*®
I Introduction

The right to die has been subject to much deliberation and discussion in the Indian
Judiciary, and law and policy making bodies. The Supreme Court of India has
recognised the right to die and the right to refuse treatment in a mumber of cases
and thelr constitutional vature is thus implicat. Moreover, they are widely known
mntemationally recognised rights of individuals. The impiementation of these rights,
however, remains unanswered. The recognition of advance directives has been
cofitesied to be nesessary in order to effectively impiement the vight to die with
dignity and the right to refuse freatment. Advance directives are legal documents
that allow a person to make decisipus abent hisfher own health care in advance
of an incapacity.’ These directives can be in two forms.

a.  Medical Power of Attorney
b.  Living Will

A medical power of attorney entails desigmating a health care agent who can
take medical care choices such as end of life decisions en hehalf on the principal
in the evenit of his/her incompetence to make such a decision. In the case of
Aruna Romachandra Shanbuug v Union of indig’ the Supreme Court has
laid down directions for the principal’s doctor, close relative or 2 ‘next friend” {o
approach, the High Court praying for withdrawal of life-saving measures. 1owever,
the Supreme Court or the tegistature has not recognized these documents, and
hence not legalised it

“4d Living Will &x an advance declaration or directive in which a person,
while competent, offers written wadvice on the sorts of consequence of treannent
which he anticipates he would find oppressively hard to bear.™ It is essential
that thc person making the living wiil where treatment is refused, be cempetent to
de so0. Henee it shall not appiy to non-voluntary passive euthapasia, which means

*  3rd Year 3nudent, B.ALL.B. (Hons.), Christ tIniversity, Bangatore

1 hupifaraachostanliferesoorces corfmmiche/ hving-wills-vi-medkal-directive-statenrents-there-
iz-a-difference-964 (last visited Sept 22, 2016}

2 (206114 SCC 454,

Lmuncre CEnTER, Bumianiasia, Comacas Prance avo Law 147 (Luke Gommally ed., Linacre (e

tor Health Care Ethaes 1994),
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that the principal would be i a state where hefshe cannot give consent due to
being in & Persistent Vegetative State (PVS) or a coma.

Whether the right to live with dignity of an individual also mncludes the right to die
with dignity has been disputed several times in the past and a consensus on the
same has still not heen reached due to the ethical and practical complications it
presents. The right to die is said to be subject to certain interests of society such
us the protection of human life and the preservation of ethical standards in the
medieal profession. A counter argurttent to this is that the artifieial prolongation of
life: for persons with termunal eonditions may offer only a precarious and hurdensome
existence while providing nothing medically necessary or beneficial 1o the patent.*
This has besn: contended to be a elear violation of Article 21. T!.ere have baen
a number of cases® in India where the idea of living wills has sertcd as an obifer
dicta while discussing the right to die with dignity. However, at present thore is
no fudgment or fegistation where they have been addressed exclusively. Gn the
other hanl, the declaration of advance directives and living wills as imvalid has
been tecommended by the 196% and the 241* Law Commissiou Report of the
17" and 19* Law Cominissions respectively. Thus, this paper seeks to bring the
concept of advance dircetives and [iving wills to the forefront and examine its
constitutional nature in India as well as internatignally by analysing case laws,
legislations and reports maintained throughom the world, and directions stated

Il Examining the development of living wills
India
a. P. Rathinam v. Union of India®

In the P. Rarhinam’ case it was contended that Seetion 309 of the Indian Penal
Code (IPC} was violative of Artiele 14 and 21 of the Constitution. Section 309,
which criminalised suicide, was helieved o be arbitrary ander Article 14 which
guarantees equality before the law and equal protection of the [aw to all within
the territory of India. The laws making a classification thereof must do so
reasonably by having an imtelligible differentia and resultantly, net be arbitrary. It
was held that the provision was not arbitrary and hence uot violative of Article

4  Elizabeth M. Andal Soremtiog, The Righit to DNe?, 8 1. of TIEALTH & Him. BESOURCES AL,
361-373 (1984).

5 tian Kaur v Stare of Puajeb, (1996) 2 8CC 648, Arvma Bomactuerdre Shanbeug v, Union of
India, (2011) 4 SCC 454, Common Cowse v Unior of India, (2014) 5 5CC 358,

6 ATR 1994 8C 18441,
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14. The question of right to live and right to die with dignity is however addressed
under Article 21. It was held that the right to life and personal liberty as
encompassed within Article 21 melndes the right to live with human dignity and
“the same does rot connote continued drudgery™. (iting eases such as that
of Kharak Singh v. State of UP® and Ram Saran v. Union of Indic™, the
Supreme Court said that Article 2] takes within its fold some process of civilisation
whieh makcs life worth llving and the expanded concept of life would mean the
tradition, enlture, and heritage of the person concerned. The Supreme Court
relied on the ratio decidendi of RC Cooper v Union of Indigh that all
fundamental rights can be read together So the question in this case arose
whether a person’s right to live also umounis to his right not to live. Fundamental
rights have their posifive as well as negative aspects and therefore, what is true
of one fundamenta) right has to he true of another. “The freedom of speech ond
expression includes freedom not 1o speak. Similarly, the freedom of
association and movement includes freedom not to joim any association or
move anywhere. So too, freedom of business includes freedom not to do
business. It was, therefore, stated that logicolly it must follow thet the right
fo live will include right not to live, ic, right to die or io termtinate one’s
/ife.”" Basing their decision o this, the Supreme Court in P Rathinam equated
the right to live under Article 21 to mean right not to livc i.e. the right to die. Be
that as it may, we see a shift from this position in the casc of Gian Kaur v State
of Punjab’’ where the Supremc Court has eontested otherwise.

b. Gian Kanr v. State of Punjab™

The appellants in this case, Ms. Gian Kaur and her hushand Mr, Harbans Singh
were eonvicted by the trial court on aceount of abetment of suicide by their
daughter-in-law, under Section 306 of the IPC. A five-judge bench of the Supreme
cowrt, effectively overruling £ Rathinam, held that it was the negative aspect of
tbe right guaranteed under Article 21 that was invoked by violating Section 306
and 309 of the {PC for which no positive or overt act was required to he done hy
unplication. The judges opined that under Article 19 the right guaranteed is of a
positive kind such as freedom of speech, frecdom of movement, freedom of
tmsiness ete. which were held in eertain decisions to inclnde the negative aspect

5 14 ar 1853,

9 (1964} | SCR 332
10 AIR 1989 5’ 549,

I (1970) 1 8CC 248,
12 Supra note 6 at 1854,
13 {i9%9f) 2 SCC 648,
14 fd
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of there being no compulsion to exereisc that right by doing a guaranteed positive
aet. In such cases, the right to do an act also includes the right not to do an act.

“Bur it does not flow therefrom that if the right is for protection from any
intrusion theregf by others or in other words the right has a negutive aspect
of not being deprived by others of its contimued exercise e g the right to life
and personed liberty, then the converse positive act also flows therefrom to
permit expressly its discontinuance or extinction by the holder of such
right ™% Here, the Supreme Court emphasised on the fact that Artiele 21 secks
to protect apainst the interference of a third-party in the right of life and personal
liberty of an individual, thus making it a negative right. This makes it inapraclical
to have 2 right not to Ilve or a right to die. The difference in the nature of rights,
as heid in RC Cooper'®, has io be borne in mind when making the eompanson for
the application of such a prineiple.

This jndgment Iaid the groondwork for the case of drura Ramaechandre
Shanbaug by defining the right to live with dignity in the context of involuntary
passive euthanasia. The right to live with human dignity was deemed fo exist up
until the end of an individual’s uatural life span. This also includes the right to a
dignified life up io the point of death inchuding a “dignified procedure of death™.
When the issue of a dying man in a PVS was raised, the court acknowledged the
fact that such cases would fall within the umhit of the “right to die” with dignity
as a part of right to live with dignity when the death is certain ang the process of
uatural death has already begun. Yet the Supreme Cowrt remained ambigucus on
this matter by ultimately holding that this argument would net be sufficient to
interpret Artiele 21 to include therein the right to curtail the uatural life span due
to the wmavailabllity of eases regarding euthanasia and the resultant absence of
authosity. But 2 clear distinction was made between a natural termination of life
and an unnatural termination of life, the latter being applicable to snieide. Therefore,
the right to live with human dignity cannot be construed to include within its ambit
the right to terminate natural life before the commencement of the natural process
of death."

c. Aruna Ramachandra Shankaug v. Union of India"

This judgement acts as the yardstick for eases invelving erlhbanasia and has
subsequently laid down guidclines for the implementation of an individual’s vight
to die with dignity. It does net however recognise this right, completely relying on

15 14 o 850,

16  Supranote 11.

17 Dk Dukea Das BASU, 3 CoMMENTARY o THE COoNSTIUTION OF Inoia. 3125 (3th ed. LexisNexis
Butterworths Wadhwa Magpur ).

18 Supra pots 2,
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the ratic decidendi of Gian Kaur. In spite of this, the judgment given by s
division beneh of Justice Markandey Katju and Justice Gyan Sudha Mism is
widely reapecied since it delves into the debate of euthanasia and physician
assisted terminatien of life, which were deemed “inconclusive” by the constitutional
bench in Gign Kaur. A person who is terminally ill or in 2 PVS may be permitted
to refuse treatment. leading to a premature extinction of his life under the right to
live with huenan dignity which receives its validity from the right to life. Passive
enthanasia was declared to be legal even without 2 legislalion to that effect,
provided the eonditions and safeguards mentioned in this judgment are adhered
to. The withdrawal of medieal treatment with the dellberate inteption of cansing
the patient’s death is the general detinition of passive enlhanasia. The bench thus
effectively excluded the denial of food to the priucipal, who may hc im 2 PVS or
a2 eoma, from the definitior of passive enthanasiza.

Since the Petitioner in the prosent case, Ms. Aruna Shanbaug, was a person io a
PVS the case mainly centred itself around the coneept of uon-volantary passive
enthanasia. This deliberates upen the plea of a person who wishes to die but is
not in a position to give hissher consent, making it vastly different from voluntary
passive euthanasia where the principal consciously and of his own free will
refuses to take life-saving medieines. The matter before the bench in this case
also warranted guidance and elarity in the event in which the patient has previously
expressed a wish not to have Jife-sustaining treatments in case of futile care or a
PVS and whether the patient’s wishes be respected if such a situation were to
arise. The petitioner broughl up ecrtain cardinal prineiples of medieal ethics to
make the argument for the affitmative. The eardinal principles were ‘Patient
Autonumy’ and ‘Beneficenee’.

“dutoromy means the right fo self-determination, where the informed patient
has o right ta choose the mammer of his treatment. To be awtoromous, the
patient should be competent to make dectsions and choices. In the event
that he Is incompetem fo make choices, his wishes expressed in advonce in
the form of a living will, OR the wishes of surrogates acting on his behalf
{substituted fudgment) are to be respected.™®

This principle is based on the assumption that each person has value and is
worthy of respect, is the bearer of basic rights and freedoms and is Ihe final
determinant of his/her destiny.® The surrogate is expeeted to represent the
decisions that would have been made by the patient had he/she been compeatent

19 Id at 4352,
20 Mare Svavch, Kav WHEAT & Joun Tmcir, TEXTS, Cases aND MATERIALS o MITCAT Law abb
Ernes {4th ed. Roatledge ).
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1o do so. It is also expected of the surrogate to act in a manner that is best for
the patient and is not influenced by their personal motives.

“Bencficence is acting in what is {or judged to be} in the patients best
interest. Acting in the patient’s best imerest means following a course of
action that is best for the patient, and is not influenced by personal
convictions, motives or other considerations. In some cases, the doctor’s
expanded goals may include allowing the natural dying proeess {neither
hastening nor delaying death, but ‘leting nature take its cowrse’), thus
avoiding or reducing the sufferings of the patient and his family, and
providing emotional support. This is not to be confused with ewthanusia,
which involves the doctor’s deliberate und intentional act through
administering « lethal injection to end the life of the patient’™

The primary idea of lhe principles of both patient aulonomy and beneficenee
fiows from the Doctrine of Best Interesl of the patient in case of 2 patient in a
coma or & PVS. The Supreme Court with regards to Ihis issue identified the
pctitioner’s apprapriate surrogate to be the Dean of KEM Hospital where the
petiticner has been Inoked atter for the past 37 years by the staff, and took into
account these principles of medical ethies while outlining their responsibilities.

“If the doctors treating Aruna Shanbaug and the Dean of KEM Hospital,
together acting in the best interests of the patiemt, feel that life-sastaining
treatments should comtinue, their decision should be respected..acting in
the best interest of the patient, feel that withholding or withdrawing life-
sustaining treatmens is the appropriate cowrse of action, they should be
allowed to do sv, and their actions should not be considered undawful ™

The basic principle and inlenlion of advance directives can be assumed to have
been accepted by the Supreme Court vide this opinion. Legal recognition to Ihe
neeessary documents however has been ahsent from this judgmeut. The question
posed by the Pctitioner regarding lhe choices of the patient in 2 PVS or acoma
before going into such slate was not answered by the Supreme Court either, thns
leaving the faie of living wills in the dark.

CGuidelines that are intended to serve as a legal proeedure in this regard were put
forth by the Supreme Court™, due to the absence of 2 statutory provision.

21 Supre note 19,
22 Id at 483.
23 Pura 124,125 of d#una Romachandra Shanbaug.
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1 The decision to discontinue life support is to be taken by close relatives
such as parents or spouse, or in the absence of these options, the next
friend or the doctors attending to the patient. The deeisien should be taken
hona fide in the best interest of the patient.

i If such a decision is taken, the surrogate must approach the concerned
ITigh Court to receive their approval.

fi.  The Chief Justice of the concerned Tligh Court must forthwith constitute a
hench of at least two judges to decide whether approval for the same
should be granted.

According te the beneh, these guidelines are in the interest of the patient, protection
of doctors, and the surrogate and for the reassurance of the patient’s family and
the public. They stated that, “Considering the low cthical levels prevailing in
Indian socicty today and the rampant commercialisation and corruption, the
possibility cannot be ruled out that wnscrupulous persons with the help of
some wnscrupwlous doctors may fabricate material to show that it is a
terminal case with no chance of recevery.™ The docirine of parens patriae
is applied here by the SC which states that the Statc is best qualified to uct as a
parent of a citizen who is in need of someone to make decisions or take some
action. Since the judiciary is a “State’ within the meaning of Article 127, the
Court alone, as parens patriae, can ultimately take the decizion us to whether
life-support must be withdrawn for an incompetent person, though the views of
the near relatives, next friend and doctors must be given due weight.

d. Common Caase v. Union of India®™

The Petitioner, Common Cause, in this easc pleaded for a legjslation to be passed
which may authorise the execution of the *Living Will and Attorney Anthorisation’
in order to represent the interests of the citizens suffering from chronic diseases
who may go inte a permanent vegetative siate or a state of fernunal illness.
Aceording to Petitioner-Society, the document can he presented to the hospital
for approprigte action in the event of the executant being admitted to the hospital
with sericus illness witich may threaten termination of life of the exectant. A foll
bench of the Supreme Court stated that the Censtitutional Bench in Giar Kaur
had npheld the ‘right to live with dignity’ under Article 21 will include the “right to
die with dignity” as well. The contention of the petitioner was that the judgment in
Gian Kaur with relation to right to die with dignity being a facer of right to live

24 Supra notc 22 at 458,
25 Srate of Kevolo v MM Thomas; (1976) 2 %04 310 at 343,
26 (2014) 5 SO0 338.
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with dignity was given in a limited context to suicide and did not refate to the
withdrawal of treatment by an incapacitated person.

This case primarily coneerns itself with the execntion of a living will by a person
at a time when he/she is in a position 1o make a conscious decision as regards
receiving medical treatment if he/she were fo be incapacitated at a future point in
time. It is contended by the petitioner-society that advance directives facilitate
the volantary passive form of euthanasia and right to refuse medical treatment
which has been permitted in the Aruma Shanbaug” case. The case remains
snb-judice after the threejudge beneh referred the matler to a constitutional
hench.

TII Intermational case laws

-

a. Ajredale NHS Trust v. Bland™

Commeonly known as the Airedale case, the House of Lords decided in favour of
non-voluntary passive euthanasia. The patient, Anthony Bland, suffered severe
injuries due to an accident that resulted in his langs getting crushed and pametured
which in tirn interrupted the supply of blood to his brain. Bland was left in a PVS
with no hope of recovery. The team of doctors treating him took the view that ne
useful purpose would eome out of eontinuing medical eare and using artificiat
measure to prolong his existence should stop. Here, the major issue was raised
before the louse of Lords which is “In what circumstances, if ever, can those
having a duty to feed an invalid stop doing so?” This was also un issue raised
in the Anma Shanbaug case.

Living wills were recognised in this case by Lord Keith of Kinkel who stated that
a persen of conscious and sound mind is completely at liberty to deeline to
undergo treatment, even when he has the knowledge that refusing treatment may
result in death. “This extends to the situation where the person in anticipation
of his entering into a eondition such as PVS, gives elear instructions, that in
guch an event he is not to be given medical care, including artificial feeding,
designed to keep him alive.™® Om receiving directions from the patient, even
though they were made before the condition of PVS or a coma was entered mto,
the medical professional would have to adhere to them and he shall not be held
liable for doing so. Citing Professor Glanville Williams, Lord Goff in the present
case stated that when the doctor takes the patient off life support on his directions
commits no breach of duty as the act in substance is ‘not an act but un oMission

27 Supro oot 24,
23 (19935) AC 739
22 14
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to struggle”, and that “the onyssien is not a breach of duty by the doctor, hecause
he is not obliged to continue in a hopeless case”.

Lord Keith stated that the priuciple of sanctity of life “forbids the taking of
active measwres to cut short the life of o terminally-ilf parient” while at the
same also stating that it “does mot compel the temporary keeping alive of
paticnts who ave terminally iti where to do so would merely prolong their
suffering™'. He thus opined that the State does not have the responsibility to
protect the hves of eitizens who do not benefit from medical treatment and are
leading a life of anguish. Lord Goff reiterated this view, while also placing the
right to self-defermination above the principle of sanetity of life and stated that
the latter must vield to the former.

The United States of America has a number of legisiations that legalise the acts
associated with the right to die with dignity. The State of Califormnia legalised
living wills in 1977, and several States followed suit. The Oregon Death with
Dignity Act, 1994 of the United States was first legislation to legalise physician-
assisted suicide for competent, terminally-1l! adults. Tt provides such patients the
right to hasten hiv/her death with certain safeguards such as the age of majority
(eighteen years), the patient must be a resident of the State of Oregon and that
the patient must have a terminal-iliness with only six months or less to live. This
chactment has been highly criticized for its elusiveness as it does not define who
a ‘resident” may be and restricts its scope by providing remedy only to thosa
patients who have less than six months to Tive. It also fails to define “terminally-
ill’. According to eminent Professor KD Gaur, these may even inclnde cases of
ureversible and incurable conditions which reduces the life of the patient.

b. Cruzan v. Missouri Department of Heslth (MDH)®

The petitoner was in a PVS after sustaining injuries due to an automobilc
accident and the cost of her eare was bome by the State of Missouri, Her
parents applied to the Court for permission to withdraw her artifical feeding and
hydration equipment and allow her to die. The State Snpremne Court of Missouri
reversed the decision of the trial court, holding that under a statute in the State of
Missouri it was necessary to prove by clear and convincing evidence that the
patient would have wished for withdrawal of life-sustaining treatment when
competent to make such a decision. The US Supreme Court by majority affirmed
the verdiet of the State Supreme Court of Missouri noting that even touching of

27 Supra note 24,
25 (1993) AL 7RO,
29 Id
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one person by another without consenl and without legal justifieation would
amount o battery, and is hence illegal. The importance of advance direstives ean
be observed in this ease.

IV Law Commission Report

The 196% Law Commissiun Report of the 17® Law Commission, and the 241
Law Commission Report of the 19" Law Commission that primarily eoneem
itself with the medical treatmem to be provided to temmninally-ill patients. The
241% Law Commission Report was published in the aftermath of the Amuna
Shanbaug judgment and is therefore titled ‘Passive Enthanasia: A Relook’. The
report has analysed the judgment and primarily reiterated aft the recommendations
of the 196% report, Thercfore, the 241 report has not been separately discussed
in this paper.

Chapter VI of the 196 repurt deals with ‘Legal Prineiples applicable in India

and position under Indian: Penal Code, 1860°. Some of the proposed principles for
eonsideration to Governmert are as follows:

3. Adult patients’ Tight of self-determination and right to refuse treatment is
binding on doctors if it is based on informed decisien process.

4. (iving invasive medical treatment contrary to a patient’s will amounts to
battering ot in some cascs may amoont to murder.

5.  Advance directives (lving wills) and powers of attomey in favoar of
surrogates to be invalid.

6.  State’s imierest in protecting life and prnciple of sanctity of life are not
absolute.

7. Refusal to obtain medical treatment does not amount to “attempt to commit
suleide” and withholding or withdrawing medical tteatment by a doctor does
not amonnt to “abetment of suicide’.

8.  Competeni and incompetent patients, ‘informed decision' and ‘best
interests’ of the patients, consultation with a body of three experts
before freatment is withheld or withdrawn.™

These recommendations have been formulated keeping in mind the judgments
discussed above, given by the Supreme Court. The Report allows for and

W GLANVILLE WILLIAMSE, Trixm Book oF Crvmaar. Law (Delhi Universal Law PobTg 2003).
31 Suopra notc 29,

32 Tt1 L Ed 2d 224 407 US 261 {1989).

33 196th Law Commassion Repont at 296,297
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recommends the legislation of a competent patient’s right to refose treatment and
tight to stop life-saving medical treatment as Tong as the decision made is an
informed one. The report defines an “informed decision® to be one where the
patient is an adult who is able to understand the consequences of stopping
medical treatment i.e. thar it may cause death, and is aware of alternative
medica) treatments, and the effect of remaining untreated.

The point regarding invalidity of advance directives was reasoned by the report,
sialing that advance directives could be oral which could cause severe prohlems
and result in wide abuse. Even if they are in a written form, the report pluces
concern over ensuriug that the patient’s decision is an informed one, which may
be gnestionahle due to the rampant illiteracy and lack of knowledge regarding
science and fechnology in our country. Taking the view of the Supreme Court n
Aruna Shambaug, the |7 Law Commission conceded that advance directives,
oral or written, are controversial as a matter of public policy in India und could
lead to mischief. The 196 report proposed a draft bill titled *Medical Trearment
0 Terminally ill Patients (Protection of Patients and Medical Practitioners) Bil
2006°. The Bill does not specity any guidelines for the implementation of the right
to refuse treatment or the right to die with dignity, othcrwise. However, Section
[4 of the Bill stateg that it shall be necessary for the Medical Coancil of India to
1ssue guidelines for the implementation of these rights.

¥ Conclosion

The might to die with dignity and the right to refuse unwanted treatment still
remalus a widely disputed theme in constitutional law throughout the world. In
the United States although these rights are considered to be deeply moted in the
nation’s history and tradition, specifically, in the common law tradition affording
every individual the legal right to coniro! his own body™, active euthanasia
continnes to he a matter of debate. The right to die with dignity, in principle, stili
carmot be inferred from the right to live with dignity under Article 21 in India dne
10 the reasoning laid down i the Gian Kawr judmment, whieh serves as the
precedent in this matter. The questien regarding living wills and medical power of
attomey has however not heen extensively dealt with by the judiciary or the
legislatre. The chief tenets of these docaments have been accepted by the
Supreme Court as well as the Law Commission and consequently legalised but
the documents in themselves have not heen awarded this lepality. The key
reazons cited for this refusal or indifference are the scope for misuse dus to

3 David 1. Skoss, The Right to Choase How fo Die: 4 Constitutional Anatysis of State Laws
ProfibitingPhysiciarn-Assisted Suicide, 48 Staoworn [, REY. {1996},
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widespread illiteracy, lack of knowledge and cormuption in India. This is a concern
that is raised in several cases. However, there may also be some other concerns
that have not been taken into account. If advance directives were to be accepted
in common faw, there may be a tension between the interests of the competent
maker of the decision and the incompetent person they become later.’ This may
a¢cur in cases where there is moderate brain ity such as dementia where the
patient may still derive pleasure from his/her existence, despite the terminal
Ulness. Here, the question arises as to whether the patient should be denied life-
saving medical treatmem on the basis of advance directives. Conversely, it is also
argued that “4n individuols interest in dignity, privacy, and bodily integrity
is encoded in his living will ™ The lack of an advance directive may however
have its own problems, such as in Cruzan case where the plea by the parents of
the patient to take her off the ventilator was denied on account of an abscnce of
a living will and their inabiflity to prove her censent. Advance directives don’t
necessarily have to be in the form prescribed by the State as observed i the
casc of Malerte v Schufman’ since the concerns that force one to form an
advance directive may be fuelled by religton. In this case, the Ontario Court of
Appeal awarded the patient damages sinee the doctor conducted a bleod transfusten
en the patient despite being aware of the fact that the patient was a card-
carrying Jehovah's Wimess.

The right to die with dignity by definition implicates a general right to choose the
time of one’s death and it is logically interrelated with a human right or claim to
medical assistance and to other assistance sufficient to assure a humane, dignificd
process of dying.® This may or may not be achieved by legalising advance
directives as observed m the aforementiosred cases, but their constitutional validity
seerns to have been proved repeatedly. The prohlem primarily lies only in
implementation of these documents, and the hindrance they may cause if
regligently tmplemented.

35 Smpwa note 20 at 579,

3 id

37 (19900 72 OR (2d) 417

38 Jordan ). Paust, The Ffuman Right to Die with PDignity: A Poliey-Orieated Essay, t7 ¥ium.
Rrs. QuaTeruy {1995
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Economic Analysis of Articlc 370 of The Constitution
of India

Zaid A Mohsee Ul Latief Deva and Sacchit Joshi**
ABSTRACT

Article 370 has been one of the most controversial provisions of the Indian
Constitution. Tt provides a special status to the state of Jammu & Kashmir
The pirpose of this paper Is to unalyze and check the efficiency of the said
article using economic concepts like Market for Lemons, Pareto Efficiency,
etc. The former part will deal with the descripion of the Article ond the
backgraund in which it was incorporated. I will also comain the featurcs
and a hrief explanation of the special position of the state conferred to it by
Article 370. The latter part will inchude the economic conceprs whick will be
used to determine its efficiency. The objective of this paper is to assess
whether Article 370 leads to the most economically efficient outcome or not
In the end the authors shall put forth their conchwsion regavding the same
Le. whether Article 370 is economically efficient for the people of Jommu &
Kaskhmir ond India. It should be noted thot, the focus would he on the pre
erosion ie. pre 1954 condition of Article 370.

I Imiroduction o Article 370

As a result of Treaty of Lahore, followed by Treaty of Amritsar, the state of
Jammn & Kashmir came inte being in 1846 when prncipalities likc Jammu,
Reasi, Kishtwar, Baderwah, Rajeuri, Poonch, Leh, Ladakh, Kargil, Gilgit efc.
were congnered/annexed and integrated under the nomenclature of Jammn &
Kashmir (hereinafter referred to as ‘State’) by Maharaja Gulab Singh, the ruler
of Jammn principality under the suzerainty of Ramjit $ingh, the founder of Sikh
empire in North India. The strategic location of the state is due to its borders with
Pakisian, China and Afghsmistan, coupled with its historical links with the central
Asian republics. It serves as a brilliage platform for the natural resources,
horticulture, and landscape. However, owing to political tarmoil and the tussle
between the two South Asian nuclear powers the state has been subjected to
constant cenflict, exploitation of the human resourees, lawlessness and discontent
emong the masses.

> Znd Year Student, B.ALLB. (Hons.), Gujarat National Loaw University.
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On the eve of the Indian independence. 540 princely states had already acceded
1o the Indian Union, while Junagadh, liydeabad and Kashmir were the only states
remaining undecided abont joining cither of the two dominions. ITowever, Kashmir
was the first, out of the said threc states, to uccede to India on 26" October
1947. Before its accession, the state of J&K had atfained full sovereizniy due io
lapsing of British paramountcy and hence the state was independent [rom 5
August to 25% October 1947, The Maharaja, as a transitery arrangesnent had
signed a standstill agreement with the dominion of Pakistan, and even though he
wanted a similar arrangement with the dominion of Imdia, no such agresment
could be amived at as the Jatter sought tirne for discussion. This arrangement
with Pakistan envisaged that services such as trade travel and commaonication
would be uninterrupted.’

On 22 QOctober 1947, the trihesmen from the North West Frontter Province
{now Khyber Phaktunkhwa} of Pakistan invaded Kashmir. Troubled [rom the law
and order problem in the state, the Maharaja reqnested for armed assistance
fromn India, which it initiaily refused, on the standpoint that its army could not
have landed in Kashmir withont the state acceding to the dominion of India. The
then Govemnor-General, Lord Monotbatten, belleved the develeping situation would
be less explesive if the state were to accede to India, on the understanding that
this would only be temporary prior to “a referendem, plebiscite, election.™ So, on
26® October, 1947, the princely state of Jammn and Kashmir became a part of
the Republic of India. Under the Insirument of Accessien (hereinafter referred to
as ‘Imstrument’), only three snbjects — external affairs, defence and
communications were surrendered by the state to the centre.

Clause 7 of the Instrument reads, “Nothing in this Instrument shall be decmed to
commit me in any way to acceptance of any future constitution of India or to
fetter my diseretion to enter in to arrngements with the Govermment of India
under any sueh future constitution.” Therefore to further define and protect the
relationship between the state and the eentre, Article 370 was incorporated into
the Constitutiou of India, which enablcs the constitutional position of the state vis-
a-vis the Indian union to be defined from time to time without much difficulty.*
The state had the right in pursuance of the Government of India Act, 1935 and

1 Victoria Schoficld, Kasfimir: The Cviging of the Dispute, BBC News, (Jan. 16, 2002, 02:05
GMT), hrtpr/faews.bbe.couk/Zhifsouth_asiaft 762146.5tm.

? L

3 Instrument of Accession of the State of Jammu & Kashmir, Oct. 26, 1947, Legal Document
Wo. 113

4 M Jun, ComsTirormsal Law or oo 784 (5th ed. 2007).
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the Insirument of Accession, to have fs own constitution for matters which were
not surrendered to the Unjon.

2. The two characteristic featnres of the speeial relationship are:

1 the state has a much greater measure of autonomy and power than enjoyed
by the other states; and

)  the Centres junisdictien within the state is more limited than what it has
with respect to other states.’

Due to these features, the Indian Censtitution does not apply to the state, save
those matters as covered under the Instrument of Accession, and it is Article 374,
“which zcts as a tunnel’® for the application of the rest of the provisions in the
prescribed manner as provided in the said article.

b. ‘The redecming features of Article 370 are as under:

] The provisions of Indian Constitution are not applicable to the state except
Article 370, and it is through this article that Article 1, defining the territory
of Union of India, was made applicabls to state.

B  With regard to power of parliament to make laws for the state, the same
are llmited o those matiers in the Unien and the Concwrrent List, which
correspond to the matters specified in the Instnmment, provided the President
declares such comresponding/comporting of entries vis. the Instrument i
consultation with the state sovermment.

my Matters/Entries from Union & Coneurrent List not covered in above, can
be made subject to law making powers of parliament, with the concurrence
of the State govertunent, by Presidential Orders.

iv}  {Mher provisicns of the Cnnstitution shall apply to the state subject to such
exceptiuns and modifications as the President may by Order specify, provided
with regard to matters specified in the tnstrument shall be issued in
consultation with the government of the state, and with regard to matters
other than those referred to in preceding proviso the concurrence of the
state government i5 Tequired.

L]

Id. at TE4-RS.
4 Lok Sabha Dcbates, Yolume XXX1H, Unton Home Minister GL . Manda on Abrogation of
Article 370, (Iec_ 4, 1964).
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v}  The legislative power of the $tate, are exhanstive, and unbridgeable in
respect of matters covered in the State List and as a special feahre,
residuary matters fall wathin the realm of state,

vi}  This speeial provisien cannoet be repealed/abrogated unijaterally, by merely
issuing a Presidential Order; it requires the recommendation of the
Constituent Assembly of the State.

II Ecouomic Analysis
a. Market for Lemons

The concept of Market for Lemons deals with the issue of mformation asymmetry
between the huyer and the consumers. It relates quality and uncertainty. The
existence of goods of many grades poses interesting and importarit problems for
the theory of markets.’ Here the seller knows more about the good than the
buyer.

Akerlof explains this concept with the example of market of used cars; lemons —
the low quality cars, and the peaches — the high guality cars. The bnyers, here
are unaware of the quality of the car, they want to bny i.e. there is asymmetric
information: buyers cannot tell which cars are Icmons and which are peach, bnt,
of course, scilers know.

The icmons tend to drive out the high quality oars (in much the same way as bad
money drives out the good ~ Gresham’s law). Bad cars drive out the gond,
because they sell at the came price as the good cars; similarly, bad money drives
out good because the exchanpo rate 15 even.®

One of the many solutionc to lemen problem is, giving incentives in the form of
guarantees and warranties to the bnyers to buy the high quality cars. Numerons
institutions arise to coonteract the effects of quality uncertainty. Cne obvions
instifution is guarantecs. One natural result of it is that, the risk is borne by the
scller, rather than by the buyer.? This saves the bnyer from any ncgative
conseencesfimplications.

7 Geonpe A Akerluf, The Market for Lemons: Quality Uncertainty and Market Mechanism, 34
The: Quartexly Journal of Economics 488, 488(1970), hitpyfwww.ooon.yalc.cdu’ -dirkbfteach!
pdffakerloffthemarketforlemons pdf

B Jd ar 48990
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When this concept is applied to Article 370, there 15 a necd to first identify the
parties involved and justify thenr position. The state of Jammu & Kashmir would
be a buyer with asymmetric information, Pakistan; a lemon, and India; the Ligh
quality car, The reason for Pakistan being 2 lemon is beeause one of the many
conditions for Market for lemons is that there mnst be an ineentivo for the seller
to pass off a low quality product as a higher qualtty ome. Pakistan has an
incentive as it wants the State to accede to it, all the more reason, for it to
present itscelf as a peach. Further, India which i secular, liberal, and has had an
mpeccable democratic history 18 indoubtedly a “peach”, whereas Palastan, wliere
conformity is encouraged rather than diversity, a country with weak and failed
democratic institutions, a theocracy, is certainly a lemon.

Now, as aforementioned, the buyer has a tendency to choose the low quality
product i.e. the lemon over the peach, because of insufficient information. 1f we
take a look at the State’s liistory, there have been many agitations and protests, in
favour of accession to Pakistan, which again have been because of lack of
information. As per this concept, if it goes with Pakistan, it won't be an efficient
choice. For achieving efficiency, an incemtive (guarantee) was needed to be
provided to the people of the State in the form of Article 370, for making them
choose ludia over Pakistan.

The concept of Market for Lemons, propounded by George Akerlof, justifies, the
need for fucorporation of the said Article, upon the accessiou of tlie State to the
dominion of Judia.

b. Kalder — Hicks Efficiency

Pareto efficieney oecurs when one party benefits from a decision, but others
aren’t made worse off. In other words, uwo one loscs out. Kaldor Hicks states
that a decision can be more cfficient as leng as in theory, cveryene <can be
compensated to nullify any potential cests. The compensation does not necessarily
need to oceur, but must be possible in principle. Gainers should be potentially able
to compensate the losers out of their gains. Under the Kaldor-Hicks definition of
efficiency, “a reallocation of resources is efficient if it enabics the gainers to
compensaie the losers, whether or not they actually do so. This is equivalent to
wealth maximization.™ ¢

If tectotallers are willing to pay a billion dollars to bave alcohol outlawed and the
willingness of drinkers to pay in orifer to be allowed to drink is less than a billion,

12 Edward Stringhen, Kalder-Hicks Efficiency and The Problem of Central Planving, 4 Quarrmay
JorrnaL oF AuvstTriaN Econosacs 41, 44{2001), bitps:/‘mises.orp/filesfqjzed23pdif
download Hoken=7T2I¥ORK.
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thep the efficient policy would be probibition, as the outcome artached to the
former exceed that of the latter.”

A simple example of Kaldor thicks wonld be: Suppose a company wants to
establish a factory iu a village. The cost of cstablishing, for the villagers would be
pollution noise, air and water. It would have a detrimental effect on the viliage’s
environment and society. The benefits for the eompany would be clieap labour
and resources. As per the said concept, the compensation should move from the
gain of the gamer to the loser. llere, the compensatien can be in the form of
employment opportunities for the villagers. If the company produces high quality
fertilizers, that wonld benefit the villagers.

Compensation is not 2 requirement in Kalder Hicks efficiency. It 1s ofien costly
actually to compensate lescrs. Compensation is a transaction and has certain
costs associated with it: transaction costs. When the Kaldor Hicks criterion is
employed, the “hypothetical compensation” condition assumes that eompenszation
is to be costlessly rendered. Actual compensation is not costless, however, and
that is primarily why it is not pald. '

Article 370 aims at giviug autonomy to tbe state. The state can make its own
laws, and central laws can be made applicable to the state only after ratifieation
by the state legislature. If the parliament wants to extend any provision of the
Indian Constitution, uot covered in the Instnmment, to the State, the latter’s
concurrence would be required, without wlhich the provision would be nullity for
the people of the State. Artiele 370 can be repealed only by a presidential order,
when the State constituent assembly recommends 1. Clearly, it can be said that,
the State legislature is the zainer (as it enjoys more legislative power), and the
parliament is the loser (as it canmot legislate over ail the matters for J&K, which
it can for other states of the Uniond.

The gain for the state here is more legislative power. For Article 370 to be
Kalder Hicks efficicnt, the loss to the parliament should be compensated in
principle, if uot necessarily, and out of the gaiu of the state only.

As mentioned before too, parliament can legislate over any matter/cutry in the
Union or Concurrent List, only after the consultation of the State sovernment,
whiere as for ather provisiens of the Consiitwtion, the concnnence is necessary,
enly after whicli the said provision would stand applieable to the State. For

tl Jd at 44
12 Jules L. Coleman, Ecomomics & The Law: A Critical Review of the Foundatipas of the

Economic Approach to Lew, 94 UNmiversiry or Cmcaco PRESS JOURNAL 649, §51-52( 1984),
hitp A w. jstor.orp/stable/pd 72 38032 3 pdf,
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applying, an ordinary central law to the state, it will need to be ratificd by the
state legislature first i.e. enacted iu a new form for the people of the State. As
far as, abrogation or repealing of the Article is concerned, the President ¢an do
so hy issuing a Presidential Order, only after the Constituent Assembly recommerxds
it.

It means, out of the gain of the state only, the loser i.c. the parliament can be
compensated. Arficle 370 proves to be Kaldor- Hicks efficient, as gainers can
compensate the losers, ont of the former’s gains and the compensation if not
necessarily made, is possible in priuciple.

¢. Pareto Efficiency

Pareto efficiency has long held a central place i welfare economics. {Ine reason
is that the concept provides not enly an intuitively attractive criterion, but one
regarded as largely independent of sentiment.”

‘One stafe of the world, $1, s Pareto snperior to another, 8, if and onky if no one
15 worse off in $1 than in %, and at least onc person is better off in 51 than in S.
Whether or not a person is better off in onc state or another usually depends on
his relative welfare, and each person is presumed to be the exelusive judge of liis
relative well-being.’'* lu the present case, the legislatwre of the J&K state is
relativcly hetter off than the legislatures of other states, because of Article 370.

Exchange efficiency occurs when, for any given bunde of goods, it is not possible
to redistribute them such that the utility {welfare} of oue consamer is raised
without reducing the utility {welfare) of another consumer.™

Pareto cfficiency need uet he fair; an allocation can be Pareto efficient even if
the distribation is unequal. A simple example of this would be; suppose there are
two fudividuals and only one resource to be distributed between the two of them.
A situaticu wonid be Pareto cfficient, if hoth get half of the resowrce. If the
whole resource is allocated to one individual, it would again be Pareto efficiem,
because ever. though the distribntion is unfair the second individual does not
really lose anything.

13 Steven F. Beckman, Joho P. Formby, W. lames Smith smd Bubong Zheor, Envyy Malice,
Pareto Efficiency: An Experimeniad Expmination, 19 SociaL Crorce & Wriman 349, 349-
SHH2002Y, hip:/faww.jstororg/stablofpdf/411 06454, pdf,

14 Supra notc 14 at 649-50

15 BOAS, hitp-fiarawrw soasacukicodep-demosi0_P570 1EEP K3736-Demofunitl/page 26 him
(lasi vivited Scpt. 15, 2016
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Pareto Optimality or Effieiency as it is known in Economics, thongh deveid of
faimess or equality, can be kikened to jnstice delivery in the courts; because a law
eowrt must always resolve a dispute in favear of a party or partics and not alt the
parties before it in a particular matter.'®

As we kmow, Pareto cfficiency in layman’s words is the stale in economy in
which one cannot be better off, without waorsening the position of another person
in the same economy. Applying the concept of Pareto to Article 370, we leamn
that,, it is becanse of this special provision in the Indian Constitution, that the State
enjoys more legislative power than amy of the other states of the Union.

Assuming that the ‘resource’ in question is legislative power; it is Artiele 370
which confers more legislative power o the State (as has already been explamed)
- it can even legislate en matters, over which the Parliament has the anthority for
the rest of the statcs. Consequently, even though the ‘distnbution’ of legislative
power is unfair, the J&K state cnjoying more legislative power than any other
state, the latter is not really at loss i.c. the other states do not lose anything.

Therefore, even though, the J&K state benefits from the decision, the other
states of India, are not made worse off i.e. they dou’t incur any losses. Because
0o onc is made worse off, there are no losers in Pareto improvements wlhiose
losses are to be subiracted from, that is, eompared to, the winners’ rain.”

d. Cost — Benefit Analysis

Cost-benefit aualysis (CBA)Y is a broad-bascd methodology developed by
econolists to assist in analyzing the advantages and disadvantages of a particular
eourse of action. As a decision- maker’s tool, this method fulfils two basic needs:
it is applicable to a wide range of problems, and it ean be used objectively to
support a particular course of action and justlfy certain tradeoffs. '

It 35 an analytical technigne, whereby we weigh a course of actions’ costs
imcurred in its implementation and the benefits acerued. F the latter, exceed thie
former, the coursc of action is finalized/pursued, wlhereas if the costs exceed the
benefits, then it shows that it isn’t efficient to go ahead with the project.

16 Ahuraka Isa, Can Supreme Cowrt Fudgement erd Electoral Freneds, Sanans Reroats (Feh.
1%, 2016), hitp:#saharareporters.com/201 64021 8/can-supreme—court-jud gements-end-electoral-
frauds-aburaka-tsah,

17  Supra note 14 ar 650

12 Jobn DD, Blum, Axw Damsgzard imd Panl B. Sollivan, Cosr  Benefir Anodysis, 33 ProcizpiNGs
or THE Acapewy or Pourmoa. Scence 137, 137(1984), hipzfwww jstor org/stablefpd £
1173862 padf.
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Imagine that A has recently opened a new industry, ang his people ure struggling
to keep up with the increased workload. A is therefore considering whether to
hire a new team membei. Clearly, the benefits of hiring a new person need to
significantly ontweigh the associated costs. This is where Cost-Benefit Analysis
is asefil.

‘Cost’ i3 defined as “which the decision taker sacrifices or gives up when he
makes a choice.”" Eg. The cost for the parliament, i the accession of the state
of J&K to India, was the sacrifice of legislative power/awthority over the $tate,
whichi it enjoyed aver other ordinary states.

The first step in Cost Benefit Analysis is always to eompile a list of all the costs
and henefits of the project. The last step is to quantitatively look at the results of
the total eosts and henefits to figure gut whether the iatter exceeds the former.
Provided that this is true, then the reasonable ehoice is to go ahead with projeet.

Artiele 370 was incorporated in the Constitution of India after mnch resistance.
The stare of Jammu & Kashimir enjoys more autonomy than any other state or
Linion Territory of India, because of this article. In a country which is not purely
Tederal, but has Unitarian tendencies, to have a state whieb enjoys an autonemous
status, should not be acceptable. Firstty, becausc it can lead to discontentment
amang other states, m general and the erstwhile princely states, in particular as
they too can claim for such constitutional provisions. Secondly, because of this
article the parliament does not have the fioal awthority over the state, and cven
the Constitution of India is not wholly applicablo. We can say that for the people
of Jammn & Kashmir the Constitution of India is not severeign, as they have
their own constitution. This lcads to derogation of both the parliament and the
Constitution.

Thiese were the costs, now we will talk abont the possible benefits. Firstly, Artiele
370 prevents any non resident to buy any immovable property in the state. A non
resident can become 2 resident only by marriage to a resident. Therefore, if India
decides to hold a plehiscite in the state, none can accuse the govemment of
fiddling with the demography of the state. The image of Iudia whieh has been so
well mamtained in the global world will be preserved. Secondiy, mest of the
coentres are giviug more and more freedom te their constituent units i.e. granting
amonomy. It means they are adopting a more federal stucture of governance.
Since independenee, demands have been raised in favour of a federal form of
government in India, wliereby the states will have more freedom. Now, if the
government decides to miske a transitien to a federal structure, it will be much

19 Supra note 12 at 42-43.
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two-third majority of the membership of each house. Nevertheless, this Article as
it was on coming imo force of the Constitution of India on 26* January 1950
clothed the State with autonomons status in a moderately Unitarian country.

The only inefficient character of this law according to the authers is that, it can
be amended by merely issuing a Presidential Order to that effect, while the other
provisions of the Coastitution require an exhaustive procedure to be followed
under Article 368 for an amendment. This power of the President has been
tisused 2 menber of times in the past.

A (i Noorani, in his book Article 376: A Constitutional History of Jammu &
Kushmir, has suggcested a draft Article 370, through a Presidential Order, which
would supersede all the previous Orders made under Asrticle 370(1)", which
sought to abndge the autonomous eharacter of the State. This would restore the
auionomy as it was in 1950, and since the law as it was in 1950 is economically
efficient s has been established, would lead to an efficient ontcome for both the
State and the Union.

21 &d at 472
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Critical Anylysis on I1ssue of Beef Bau
Saloni Jain & Amit Ranjan**

ABSTRACT

This article explores the conveptions regarding the paradoxes of beef ban
ongaing in the couniry. Nation whkere marals and religion are given
tremendons values , where catfle is considered as pillmr of racredness |
slaughtering of cattle for beef raises excessive polificol temperature.

This article takes an objective look inte the legal strategies, amendmenis
and constitutional siructure dealing with Article 48, Article 484, Article
JiA4, Arvicle 19(1)g), Article 25 of constitution of India. Grounds for
challenging the comstitutional validity for these lows ore discussed

It takes an subjective look as to whether there should be o ban or not and
if ves , what should be the reasowable resirictian .In country with this
problewr over the course af decades, course took o varisty of talks, with
changes in policies, amending laws and framing reasenable restrictions.

This wrticle discusses following questions:-
i Why begf ban Is considered us one way scenario?

2. Despite of ban, Indians remain ax one of the top most exporters of
beef.

3.  Whe s responsible for the onguing violence against weaker section of
sogiely in the name of Gawrakshaka? I individual 5 semtiment above
law arder?

4. Will beef ban not create negative impact on economy? Whai ahout the
products which are made of using beef?

On all this article talks about having constructive approach regardine
orngoing dilenuna ef beef ban. It talks about same of the tentative constitutional
reforms, proposals and thereby emhances democracy.

& 2 Year Students, BALL B (Hons |} Bhartiva Vidvapesth Uncversiny, Pune
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1 Introduction
“H is easy to talk on religion, but difficult to practice it.”
-by Ramakrisbna

In a nation where variety of cultires, traditions, religions, customs exist, there is
no particular functionality prevailing, With distinct and unique working of nation in
relation to 1ts citizens, democracy works as icing on the cake. People residing in
a democratic country like India, enjoys many rights and protections against the
state. Though these rights comes with the ‘reasonablc restrictions™ but the
nation sustains the rights. Aithough this beef han dees not Implies with reasonable
resirictions and this has been discussed below in this article.

Indiz is rich in its culture and tradition. It being a seenkar state does not restrict
any person froem practicing any religion or belief. When there is such a wide
scope of religion, eating habits of individuals certainly is of no questien. Even then
there is a huge controversy on beef consumption and ban.,

Consnmption of beef has been 2 buming topic in the recent times. Political
pressure and anger among the people 1% increasing vigorously. We have valued
or religious beliefs above the rule of law. Rule of law states that according to
Article 19(1) (g) every citizen of India has fundamental right to practice any
occupation. With these fundarnental rights, reasonable restrictions come along,
The complete ban does not seem i be reasonable. With the ban, first question
arises is wbat about those whose livelihood will be affected. According to lndian
constitution: Right to livelihood is also part of our fundamental right under Article
21. None of the government has memtioned anything about those whose livelihood
will be affected with this ban. Are they not citizens of Indion society? They also
have equal rights along with others gnaranteed by the coustitution. Constitutional
validity of the provisions which are pre existing in the country are being chatlenged®.
This articic takes an subjective look un the issue of beef ban to be valid or not
and an objective Jook into the provisious and laws prevailing and their need to be
amended or mproved. Various issues have been discossed in the paper ahead
which is critically anatyzed.

Il 'Why Beef Ban is Considered as one way scenario?

Coustdering the ban on beef and cattle slaughter, to be complete and total is not
justified. Various provisions are present in our country regarding the ban and s

1 D JNPandey, The Comstitutional Law of Tndia, (S0th cd.).
2 Durga Das Basu, Shorter Constitution of India, VOL J, 651(14th cdition)
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implication; they are formed keeping in mind ail the dimensions of democratic
nature. Religion and minoritics based on it being the vital.

There is no definite explanation of the term *minority” in the Indian Constitution,
and there is ne particular methodology for the determination of the same. Religion
depends upon the faith and belief of a particular commanity. There is nowhere
menticned or written that beef will be consumed by 2 particular community or
people following a particular religion. Riots and violence creatcd on the basis that
beef ban is exploiting the freedam of particular cornmunity 15 inadequate.

The prevailing Izw in the country prohubils the cow slaughter and its consamption
partially. The complete ban on beef {s not tepulated by any state. There 15 lack of
uniformity in the execution and administration of laws on eattle slanghter. Some
states have total provisions on slanghter of cattlc. Sotne states have Jaws for the
prohibition kit are not strictly enacted in the state.

Banning beef considering the sentiments of particular community or religious
beliets of a group is very well valid. Total prohibition of a particular product is
practically not enforceable. Also it 1s not justified to impose belicfs of one religiun
over other. Indiz is 2 secular country where we provide individuals to practice
own religious beiiefs of each section of the society. As long as the culture of a
particular state and majority eating habits are concerned it can be a valid ground
on the prohibition of been in particular region.®

This could raise the guestion on slanghtering of other animals, which will be the
reason for the political tension and aggressiveness among the individuals. The
appropriatc way to deal with the restrictions on the beef will be to regulate
provisiens on the hasis of public welfare on the whole. Before making the policy
of hanning beef as whole, only religious sentiments should uot have been
considered, large picture such 15 coonomical impacts, violation fundamental rights
should have been taken into account.

a. Despite ol ban, Indians remain as one ol the top cxporters ol beef

According to the FAS/USDA {metric tons), Indiz is ranked as the greatest
exporter of beef tn 20016, ULS Departinenit of Agriculture released the data and
named india as the top exporter of beef. India is ranked 5% in the prodaction of
beef all over the world.*

3 hoprftwwinsin/ 121 7 what-mahstma-yandhi-said-to-thesc-who-wanted -beef-banoed-io-india’
{last updatcd on May 23, 2015)
4 hitpidithewire.in/121 70/ what-mahwma-yendhi-seid-to- those-who-wanted -beef-banoed-io-india’
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Another incident occurred in Srinagar, Kashmir, where a tnuck driver was killed
for suspicion on cow slaughtering.

Commplete and total ban on slaughter of bulls and bullocks under the Mzharashira
Animal Preservation (Amendment), in 2015 gave the wide roads for further
violence.’

A total of 26 Indian states have banned cow slanghter completely or partially, but
Jacks any provisious or laws on consumption of beef. There ere no central or
uniform laws on cattle slaughter, beef possession and consumptiun.

Andhra Pradesh, Telangana , Bihar, Chhattisgarh, Delhi, Goa, Gujarat, Ilaryana,
Himachai Pradesh, 1&K, Jharkhand, Kamataka, Madhya Pradesh, Maharashira,
Purjab, Rajasthan, Ustar Pradesh, Uttarakhand are the states which have total
ban un slaughter®.

Asgsam, Tamil Nadu and West Bengal are the states which allow cartde slagrhter
with the certificates.

Armmnachal Pradesh, Kerala, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim,
Tripura are the states where there is no ban on cattle slanghter, 15 consumption
and trade.

¢. Ecomomuc aspects of beef ban

In a country where there is diversification in terms of relision, values attached
with it has 1ts deep reute in the society, it is tough to understand and make people
believe about the importance of economic values related fo beef. We are so
obsessed with our religious beliefs that even livelihood of some of the commrmities
is affected and we are ready to make compromise on thal. Wormying about
religious beliefs, economleal and Togical aspects are also to be understood. We
find our religious belicfs above the means of survival. It is hard to believe the fact
that how does others belief gets hurt because of individuals cating habits. Is the
restriction reasonable eneugh and whether it is backed by enough logics? These
questions needed to be answered by all those who have their minds behind this
beef ban. The recent beef ban in Maharashira and Haryana has created larpe
unemployment scenario in these two states. It will create impact on those poor
houszeholds who are solely depended upon the beef for their means of survival.
Sume of the key points related to beef industry are below mettioned.

7 hupyiwwwlegalzervicesmdiacom/articte/artictefis-boet-ban-in-mahamshira-constitetional -t 230-
I.hted

E  htips:/fprazadmodaictblog. wordpress.com/ 201 5/0829 why-was-beef-harmed-in-india-the-real-
reason’ (Jagt updated on 2013, Ot 23)
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. Several products are made of beef ar have some conten! of beef. Products
like shampoos, conditioners, shops etc have some content of heef. They
are openly sold in the Indian markets althongh this fact is umknown to
several peoples.

- India ranks 5™ @ terms of beef production.

- Bamning beef has Jed to decliue in the exports. These exports created large
amount of revenue through taxes, exports etc. These restrietiun and
prohibitions un beef disturbs the bafauced economy which is essential for
development of each and every sectiun of the society.

. Data collected from National Sample Sirvey Office (NSS0) round shows
that around 80 million people—around t of every 13 Indizans—eat beef or
buffale meat. All though the bigger chunk is Muslim. Several Muslim,
Dalits and other minor connmemiiies depend on beef for their Livelihood.
They will be completely deprived from their source of livelihood because of
this ban. This awakens 4 question that is these minority groups not eitizens
of India; they alse have right to livelihoed.

Beef ban might lead to increase in ofd and infirm cow population which Supreme
Court in [958 judgment held that keeping “useless cattle” alive would be a
“wasteful drain™ on the natiun’s cattle feed. It becomes difficult for an fommer to
take due care of any buffalo or cow after approximately three to four years.
Comnplete ban on beef wili gradually lead to inerease in the unused cattle. Tt also
ereates negative impact un the nature. It will create huge amount of pressure on
natural land Jeading to degradation of local farm lands. Burying or cementing 20
to 30 milion antmals per year is an expensive proportion. *

Leather industry in the Kelhapur region of Maharashtra produces Jeather slippers
and shees. Kolhapuri chappal is qulte famous m Maharashtra as well as in the
whole country. The basic raw material used in making of Kolhapuri chappal is
ieather which comes from buiffalo skin.

Beefhypm&uctsmusedmdpmdmdmthearm where beef usage seetns
impossible, Oleo stearin, Gelatin, foothalls, industrial oils and ubricants are made
by the by-product of the becf. Beef is even used m medicinal by-products for
production of various drags.

Dhe to the restrictions and legislations of beef several people are left with no job
and uo means of livelihood, More than four lakh are now left unemployed, The

% btip/indiatoday intodsy. in/story/becf-barrand-bioodshed t /493 L1 html, The }hndu, March
22, HIS.
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whole cycle of farming-slaughter-tanning-leather goods production has been
seriously disrupted and destroyed.

The sudden ban in Maharashtra on cow slaughter has affected the economy on
wholz. Our country needs to have a balanced econemy where constructive and
logical approach should be foliowed before making any policy.

IO Constitutional Aspects of Beef Ban

India is a country where we have believed and even followed the principle of
equality. The coustitution of India provides certain rights to the citizens for their
protection of Interests. drticle]? (IXg) States Individuals vight to freedom of
Trade, profession and occupation. With complete beef ban trade practices of
several minorities is affected. It has created large unemployiient scenario.
Maharashtra government argued that constitution also provides power to the
rovernment o impose reasonable restmictions. If livelihood of more than four lakh
people is Iost than how dees it even stand as reasonable restriction? drficlef?
(0} says that state can make laws fo impose restriciion on this right “In the
imteresi of Public . So those whe are now left unemployed, whose livelihood is
last are they not citizens of this country. Is it not the duty of the gevernment o
consider the economic conditions of certain minorities who are completely
dependent on beef before making any policy S0 by denying the bvelihood to
several people, how this restriction stands in the interest of the people?

Ome such instance or rehigious conflict was seen in the State of Maharashtra,
where in possession and slanghtering of beef and cows respectively was declared
illegal by passing the Maharashtra Animmal Preservation { Amendment) Act, 1995,
Recently, it has limned the possession and sale of beef 2nd has extended its ban
on the slanghter of cows to include bulls and calves.

Maharashtra government stated that it is the directive principal of state which
provides authority for government to make laws in the interest of general publie
as it deems fit. In the same directive principles of state under Article 38 i has
beer clearly stared that state kas 1o secure a social order for the promotion
and welfare of the people. The social, economical, justloe acd political rights of
the citizens of ali institation shall preva:l. Even directive principles are not legally
binding. decording io the Part (IV) of the directive principal under Ariicle 37
it has been clearly mentioned that the provisions contained in this part is
not enforceable by anmy cotat of low. Article 48 which states that sate should
in particular take steps for preserving and improving the breeds and

td Universals, The Constitution of lodia (amended by The Constitution Act,2015).
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prokibition of cow slaughter and calves. Now if we are talking about
preservation of animal husbandry and agricuiture then why not ban slunghter of
Goals which is dune by several communities on gceasions like bakri eid or after
Navratri is finished. Goats also provide several useful products like milk which is
essential for health purpose and it also plays important rele in agrienlture activitices,
If religions sentiments is started to be considered before making any law, then
more than 90% things related to food will be banned. This ideology 1s threat Io
democratic society where we believe in providing equal rights and respect to
each section of the socicty.

There are no clear econonueal and agricultural bepefits of complete heef bau.
Ultimately due to complele beef bim buffalos and other animals will be left with
no use. They wili only roam around the streets and consume waste particals
which will eventually lead to the death of these animals. Article 48 is clearly in
conflict with fimdamental nights provided by the coustitution. In no context it shall
be prevailed upon the basic fundamental rights of the citizen of the India, There
shoald be constructive and balanced appreach towards making of any policy.

IV  Soggesstive Policy for the Issne of Beef Ban

After the thorough evaluation and critical study of issue of beef bau, some of the
suggestions by the authur are below mentinned:

1.  Constittional provisions which are prevailing in our Indian Constitution
shonld be umended and improved keeping in mind the so Ihat the provisions
are not violating any of the fimdamental rights of all the citizens of India.

2. Committess on cow slanghter

Duc to the inhumane and 1l slaughter of caitle in country, government has set up
various committees for the protection and development of cattle.

= Catile Preservation and Development Commiitee (1947)

The Cattle Preservation and Development Committes was appointed by
the Mimstry of Agriculture in November 1947 te consider the question of
banning slaughter of cartle in all ils aspects and to recommend a
comprebensive plan of action for preserving the cattle wealth of the eoumiry
und for prometing its development. The committee was set np 1o find the
loopholes in the terms which are followed for the classification of nseless
cattle. The government asked for the immediate steps to eradicate or

prohibit slanghter.
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Due to the execution by the committee several states took into consideration
and bamned the slaughter of eows below the age of 14 years,

- Uitay Pradesh Committee {1948) and Nanda Committee {1954)

The commitiee was set up by the supervisiou and support of the judges.
Prioty in 1955, the U.P. Cow Slaughter Prohibition Act was enacted where
stoeking and salc of beef was made exception. Nanda committee focused
on the steps to be taken to prevent the slaughter of milk cows. The
committee stated that a total ban on slanghter would be unreasonabie. And
in explanation said that India can maintain only 40% of eattle and rest
should be colled.

»  Expert Committae 00 The Prevention of Slaughter of Milech Cattle
in Todia (1954)

The commitice was set up to determiue the steps that should be taken to
prohibit the slaughter of mulk cows. The committee suggested that the
remedial measures on prohibition on cow slaughter will be duly misused.

- osamvardhan Seminar {1960)

The seminar eonducted in Moot Abun brought forward the problem of
preservatiun of cattle in breeding areas. it was aforesaid that the milk
cattlc must be removed from cities to rural areas. The committes further
suggested that the provisions of Prevention of Cruelty to Animals Act
should be rigidly enforeed.

- Special Committee on Preserving High-yielding Cattle {I961)

A special high powered committec was set up for suggestmg the long term
and short measures for solving the problem. This committee paid focus on
the measures for preserving the cattle of high yielding, prohibition on their
export. Many other recommendations were taken inte consideration for
their impiementation. !

These committees are formed by government repularty from the very beginning
since the issue on beef ban is raised. These eommittees were formed keeping iu
mind thc preservation and pretection of the cows. Even though they hold the

provizions for the preservation of eattle, these need to be amended and modified
for the betiermont

tt  Mahima Godha, Asticie or Constitutionality of beef ban (2015)
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3. The society needs to be educated to change their mindser. We as eitizens
of our society need to be more liberal towards our religious beliefs and
sentiments. Stress should be made upon logical thinking rather than being
too omech sentimental abont our beliefs.

4. Stricter laws and provisions should be made against those groups which try
to ereate mmecessary havoc in the society leading to violenee and
disharmneny.

5. Those individuals which are totally dependent upon the beef industry must

be takcn eare of by the government. Required compensations should be
provided to these groups wlio are affected by the government’s policy.

¥ Conclasion

India is a country whicli has diversification in its root since the Indcpendence.
There is differonce 1n terms of Religious beliefs & practices, eating habits ete
since ages. We as a citizen of this country are to0 much confined to our beliefs
that it if anything goes against our beliefs it boils up our blood and it even resuits
. violem riots and killings. The recent beef ban and actives followed by after that
is exarmple of how we have kept our religious beliefs above the rule of Law. We
have even imposed heliefs of one community over other. Our eonstitution gives
freedom and rights to each & every section of the society.

1t is also duty of the government of the government that before making any law
they must take this fact inte account that it must not vielate any fimdamental
rights of any section of the soeiefy. There has to be balaneed approach before
making any particular law. The beef ban certainly violates the some of the non-
negotiable Pundamentat nights guaranteed by the constitution of India whicli are
Right to livelihood, Right to freedom of Trade and practices, etc. These tights are
essential pillars for democratic country like India. This beef ban has completely
ueglected the econoinical aspect. The beef ban alone in Maharashirz has created
large unemployment seenario emong those who were part of the beef industry
and completely depended on Bceef as their means to eam Livelihood. The
government has not mentioned any point regarding what about the economieal
losscs and what is the possible solution. 1f religious beliefs are only taken into
account then it will become almost impossiblc to eat anything. This s not how
any democratic country works. After the beef ban several Incidents of viclence
has been reporfed in the name of Gaurskshaka, So what about those whose life
i5 ost. For example Dadri Incident where an person was brutally murdered in
fiont of bis own child just beeause some ideclogieal had doubt that the person
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had some beef meat in his possession. These kinds of iucidents implicate what
kind of mentality we are following even in today’s society.

Before giviug excessive focus on these Kinds of social issues we must think
about the other important social problems like poverty, food etc. It is tough to
understand that how Individuals eating habiis eau disturb beliefs of some other
person. We must respect cach others heliefs and for thut there should be a
balanced and constructive approach. Llke it is understood that Iindu community
has religaous heliefs regarding cows so we must respect that and avoid slaughteriug
of cows where there is majority of these community. We must not indulge
ourselves into some violont riots. In the same way if some sections are depended
on: heef for their livelihood they should uot be denied from that.

A balanced approach where all the individuals following their beliefs freely without
uny pressure from the government or other eommunities can hc deait with
peaccfully and those who feel their freedom is being violated can be guaranteed
with proper and improved enacunents.

We must keep our mind and logics above our beliefs.
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NJAC : A Subject of Constitutioual Legitmacy
Shiaddhaujali Dash and Nupur Kumari*»

I Introdnction

The Judicial system of India is one of the oidest and complex legal system of the
world. The entire judicial system in India is onitary in natore. 1t is tbe legacy India
revived from the British culonial mie of 200 years and obviously from the various
similarities of which our couniry’s legal systern shares with the English iegal
systemn. As the whole framework of the present judicial system is set up by the
Indian Constitution and the systern formulates its powers from it. Organised on a
pyramidal hicrarchical form, at the apex of the integral judieial system stands the
Supreme Court of India. Directly below it lies the high couwrts and then the
subordinate courts und various tribunals in India. There are even fast track courts
and iok adalats to clear backlog of cases.

The decision given by the Supreme Court is unalterable and al} the subordinate
courts under are controlled by it. Framing a structure of our eountrys judicial
systerm, it also imposes powers functions and duties in the unien and state levels.
Designed to follow on the pattem of adversarial systcm our well informed Judges
deliver their judgements referring to tbe carlier judgements, precedents and orders.
Adversarial system is the one where two sides each presenting its arsuments to
the jury who would be newiral and give their judgements basing on the merits of
the case.

Every natiou in its judicial system should have briiliant judges who shoald
understand the value of complete justice. Our Constitution of India lays down the
proeedure for the appoinunent of judges of Supreme Court, High Courts and all
other lower courts. Judges being appointed by the President of Indiz in a
consultation with the Chief Justice of ludia, the appointment is made under the
coliegium system- a group consisting of the chief justice and four semior judges of
the Supreme Court.

As noted by (ranvile Austin that “An Independent Judiciary begins with whoe
appoints what colibre of judges™ NIJAC recommonds a clear and broad-based
process of selecting the judges of the Supreme Court and high courts. The

**  Ind Wear Stademis, BALLB. (Huns,), KHT University, Bhuboncswar
I Granvile Austin, Working On A Damocratic Constitution- The Indian Experienve, focw
Edition, 2003)




members are being taken [rom the judiciary, legislative and the civil society. The
selectcd members are then appointed by the commission. NJAC broadly outplaccs
the eollegiam system. Along with the NJAC amendment, Articles 124 A, Band C
has been further added to tlie Constitution to make NJAC a valid one where
Article 124 A, B denotes NJAC and its members and their dutics while Article
124 C says parlizment to make laws in future to regulate the procedures for the
appointment of judges.

There are six members in the panel to decide where the CJ1 will be the chairperson,
wo senior most Supreme Court judges, the law and justice miuister and iastly are
the two eminent persons, to be selected by a committee consisting of C'J1, Prime
Minister and the leader of opposition.

Before the NJAC came forward, Articics i24 and 217 of the “Constitution of
India™ dealt with the appointmant of judges in cur independent judiciary. These
articles says that the judges would be appointed by the President of india with a
prior “consultation” with CJ1 and other senior most judges of Supreme Count.
With reference to the word consultation, “rhe constitutional phraseclogy of
consultation has to be wnderstond and expounded consistcnt with and to
promote this constitutional spirit"t which was a major discussion in the year
1993 held in the su-called “second Judges Case™ where SC has held that CJ1
should agree to all the judieial appoiniments which is known as “eencurrence”™.
So this led to the creation of the coliegium system wherein the three senior most
judges of Supreme Court had to decide that who weuld be High Court or a
Supreme Court judge.

Prevailing from the constitutional history of India the selection of judges in the
higher eourts has been very much controversial iu nature. 1t is very much seen in
the “Three Judges Cases™ held in 1982, 1992, 1998 and specifically referring to
the RE SPECIAL REFERENCE * of 1998 it was decided that the CJ1 has to
“consalt” with the senior most judges. Hlis soie or exclusive verdict do not
constituie the meaning of the tenn “consultation”. Including other members from
the legislature and executive with the CJ1 of India can land up figuring out the
major concerns in the legal fratermty.

2 PK. Majomdar Aod R Kataria, Commentary On The Constitution OF India Az Amended
By The Constitution {niocty-fourth Amended) Act, 2006, p-1636 (10ih od. 2009} Volume 2.

3 Suopreme Court Advocates - on- Record Azsociation v. [nion of [ndia,

4 1998 {7) 50C 739
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semior most judicial bench. Earlier the executive was responsible for appointing
the judges. But due to the rising comruption in the country the shine of the Indian
Judicial System was fading continucusly and there was a need of an independent
body for appoinunent of judges.

According to Dr. B.R Ambedkar, “There can be no difference of opinion in
the house that our judiciary must both be independent of the executive and
alse be competent in iself. And the question is how these two objects could
be secared ™ The concept of Collegium System came inte light ju the famous
“Three Judges™ case.? These three case laid the foundation to reflect the need to
establish the cellegium system which would appoeint judges. The first case was
S P Gupiq w5, Union of India®, there was m urge to secure Independence of
Judiciary. The Judiciary is a separate branch und neither the legislature nor
exeeutive have powers to appoint the judges. The case served the foundation
stone for constituting the coflegium system. The secoud landmark case was the
Supreme Court Advocute on Record Association v Unien of India®, the
Judgement of this ease reflects the executive’s power to appoint judges of the
Judicial System may lead {a abuse of power which would reduee the prestige of
indian Judiciary. The executive may not be diligent enough to appoint the judges
according to their knowledge, experience and skills. In the third case e Special
Reference Case", the President of fudia Shri K.R Narayanan gave his opinion
abont the Apex court with respect to the collegiem system and the Snpremc
Court answered his opinions. Ilowever for appointing the judges the coilegium
system was established bnt it was surrovmded by various debates and controversies
by the eminent philosophers, jurists and legal scholers since there is no mention of
the collegium system in the Constitution of india, There were efforts made to
change the colieginm system. In the year 2013 the NGO called as ‘Suraz India®
challenged the anthenticity of the coliegium System through the PEL but the Apex
count had dismissed the petition on the ground that there was no lecus standi for
fliing the PiL. In the same year the then Chief Justice of India Shri P.Sathasivam
sald that the coileghum system for appointment of judgres cannot be removed.

a. Procednres for appointment by NJAC

The National Indicial Appointment Cormmission was established for the purpose
of apponunent of Judges of the Supreme Court and High Courts. There were

8 HM. Secrval, Constitutional Law of lndia Creitical Commentary, p-17{dth ed.}
9 AIR 1982 50 149

10 1983 () 50C 441

11 1998 (T3 5CC 739
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various rules which were stated in the NJAC Bill for the appointment of ludges'*
in the Supreme Court and High Courts.

b. The Chief Justice of India (CJI) - The Ci holds the most prestigious
position in the Indizn Fudicial System. He presides over the Supreme Court. The
Chief Justice of india heads the constitutional bench of the nation for deciding
cases regarding the natlonal issues. The NJAC suggests the nume of the senior
most Judge of the Supreme Court to be appointed as the CJL. {lowever the name
of the scnior most Judge is recommended by the commission, this is because of
his knowiedge and experience which he has but not his age.

¢. The Chief Justice of Higch Conrts - The Chief Justicc of the High courts
shall be also selected by the NJAC. The National Judicial Appontment Commission
shall appoint the senior most Judge as the Chief Justice of the High Court.
However again age is not the barrier for the appointment of the Chief Justice of
High Court but merit, capability and expericnee play a vital role for the appointment.

d. The Jndges of the Supreme Court and High Conris - The NJAC plays a
key role in the selection of judges in the Supreme Court. The commission selects
the individuals according to their merit, ability and skills in order to be appointed
as the Judge of the Apex Court. But suppose if the situation happens te be that
the twe members of the commission does not approve the selection of the
particular individual as a Judge of the Supreme Court then m that case the
commission shall not recommend the vome of that individual to be appomnted as
the Judge of the Apex Court. It is essential that all the members of the commission
must give their approval regarding the appomtment.

With respect to the seiection of Judges in the High Courts the emiuent Justice
Shri Krishna iyer said “The choice of Judges for the High Court which
makes and declures the laws of lond, must be in tune with the soeiul
philosophy of the constitution. Not mastery of law alone bat social vision
creative crafismanskip are important inputs in successful justicing™

in urder to be appointed as the Judge of the ligh Conrts, the cormmission shall
ensure the nominations fiom the Chief Justice of that High Cowrt and while he
gives his views it must be taken into account that the Chief Justice must alse
consult the two senior most Judges and senior Advocates of that High Court as
specified in the rules of the commission. The commission while seiecting the
Judges of the High Court must aiso educe the opimens of the Governor and also

12 D LN. Pandey, Constitutional Law of India, p-522-23 (515t ed.2014)
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124 { 2} was recommended tn be changed. This Article granted power tn the
President of India that he shall have final say in the appointment of Judges of the
Supreme Cnurt as well as High Courts after consuiting the Chief Justice of India
or in case of his absence the two senior most Judges of the Supreme Court. Thus
in ene way or the opinion of the President was given the major weightage. The
Supreme Courts motive hehind terpretation of the article 124(2) was with
the motive to give primary importance to the opinion of Judiciary, in ovder
to appoint the Judees of the Supreme Cowrt and High Cour the opinion of
the Chief Justive of India shall be givem primary preference”,

The collegium systern was then introduced but the system could not continue
mote than a decade since it was not clearly mentioned in our constitution and
was called as “antidemocratie™ in pature. Later on the Judicial bench headed hy
Justice Verma decided that for judieial appointments rests upon the colaboration
of the views of Judiciary as weil as the execntive.

The Constitution of India speaks ahout the Independence of Judielary but Judicial
independence can only he secured if the Judges are allowed to select thetr own
representatives, mlike the hadition followed in UL5.A which considers its Judieial
System to be Independent in nature but unforhmately the judges are selected hy
the Legislature and executive and hudieiary has no role to play. The Judicial
System in Indiz should be made independent so that the Judges are given freedom
to perform their funetions effectively. If we lock into the acepunt the drawhbacks
in the Indian Judicial System we eould observe the lack of transparency and
accountabiiity.

The Judiciary has become puppet whuse control fies in the hands of the executive.
The constitution grants the “sovergign™ titie to the High Courts. The High Courts
function independently and however they are not snbordinate to the Supreme
Court. 1t is often observed that the Judges of the High Courts are involved in the
selection of the Judges of the Supreme Cnurt, This has disturbed the constitutional
balance. The Supreme Court i3 considersd to be the Guardian of the Indian
Constitution, it must be diligent encugh to preserve the independence of High
Courts.

The legisiatare, executive and the Judieiary are the three different branches of
the government. They are assigned to {ook into ditferent tasks. The legislature
makes the laws, the execiutive deals with their implementation and Judieiary
interprets and checks wherher the laws are according to the Fnndamental

153 Di. Durga Das Basu, Commentary on The (onstitotion of India, p-5574 -38 (Bth od. 2009)
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estzblished in the constitution. Bt with the new rules and procedures of judges
appointment has unbalanced the Separation of Powers eoncept.

Thus it eould be lastly concluded that there is no system whieh is pureiy perfect
in the appointment of Judges. The system should weleume puhlic scrutiny. This is
the way through which the transparency and accountability of the Indian Judicial
Systern could be restored.

V Judicial Independence as Savieur of Constitutioual Balance

The 1ndian judicial system is an ideal Judicial System which has incorporated best
features of Judicial Independenice. The Judiciary is given full feedum to work
without any kind of interruption and fear. The Judieial Independence is an important
characteristics of the democratic nation. ‘K enhangces the stability of social order’
as stated in an article “Seewring the Independence of Judiciary” by M.P
Singh,” The Indian Judicial System is an active branch of Judiciary which looks
mto the maners related to the water disputes prohlem umong the states, takes up
the cormptiou case matters in government uffices and Patliament.

The Supreme Cowrt transfers the cases from subordinate courts if those cases
are dealt unfairly or the cases which are based upon the copstitutional issues.
The Supreme Court serves the last hope of the people if they are unsatisfied with
the Judgement of the luwer courts. In the case of Union of indig v SGPC, 1t
was held that the Supreme Court has power 1o andertake any case deait by the
High Courts in case if it finds out that the ease is not fairly dealt. The Supreme
Caourt being the Guardian Of our Constitution has the Judicial Review power. The
court checks whether the decisions and orders passed by the Legislature and
Executive respectively are zecording to the fundamental principles of oar
Constitution. It aiso strikes down the orders which are “unconstitutionat”.

it was observed that the Independent Judiciary is essential for restoring law and
order in the society. The main goal of the Judicial System in India is to preserve
the “Rule of law™. The rule of law is responsihle for good governanee. This eould
be only possible through the impartial Judicial System. The Jndieiary plays a very
seasitive role in safeguarding the principles of Demaocracy. The idea of Judicial
Independence means to provide independent status to the Judiciary and keeping it
beyend the control of Legishature anid Exeeutive. The Judiciary is not bound to
foilow the improper orders of the Legisiature and the Executive.

16 19846 BCR{3) 472
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The idea of the Judicial Independence was first observed in England in the “ACT
OF SETTLEMENT™. England bemg the follower of Montesquien®s “theory of
Separation of Powers. ULS later followed Britain’s path as their ideal model] for
secunng the Independance uf Judiciary,

The Independence of Jndiciary is important in order to preserve the concept of
Separation of Powers. The Judieiary keeps the two branches of the government
in their air tight compartments and checks whether they work within their
constitutional boumdaries. 1n case of any umbiguity in understanding the provisions
of the Constitution, it is the Judiciary which interprets those provisions in a
correct manner but in order to interpret there is a ueed that the judicial
interpretations should be free and unhiased. The main task of Judietary is to
deliver Justice but while delivering Justice, the Judiciary must eonsider all the
aspects connected to the case but in order to do this there is a need to grant
Independent status to the Indges.

Mow the man question which arises is how we could grant Judicial Independence.
With respect to providing Judicial Independence there are different provision
mentioned in our Constitution. The tenure of the Judges should be fixed and they
must be given freedom to continue their profession for a longer period of time
ontil they attain the retirement age of 65 vears. They can only be removed in
case of incapacity and proven miscondnct throngh the proeess of “Impeachment™.
In the casc of . Ravichardran lyer v AM Bhatigchariee”, the loeal Bar
Assoeiation put a pressure npon the Judge for his resignation. The Supreme
Cowt had held that oniy the Chief Justice of India has power to take ueedful
action against the Jndges for their resignation.

The Salaries and Allowances of the Judges are fixed and hence cannot he
altered by the Legislature, The Judges are pald their salaries through the
Consolidated Fund of lndia. The privileges and perks cannot be changed except
in the cases of the Finmncial Emergency.

The powers of the Supreme Court are broad and the legislature eannot limit the
powers of the Supreme Court. The legislature can only add to the powers and
Jurisdiction of the Supremo Court in order to enable the eourts to function in a
morte effective manner. The Snpreme Court has power to issue writs for various
purposes except those provisinns as stated in the Artiele 32 of the Constitution of
India.

As mentioned in Artiele 211, the parliament shall not make any discussion with
regard tn the eonduct of any Judge of Supreme Court and High Court or make

171995 SOC (5) 457, JT 1905(6) 130
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any comment upon the their discharge of their duries except the situation nf their
Impeachment while passing the resolntion for their remuval.

H we go through the provisions mentioned in the Constitution of India in the
Articles 129 and 215 the Supreme Court and High Courts respectively have equal
powers to punish sny individual for the eontermmt of cuurt. In the case of Delki
Judicial Service Association v State of Gujarar® it was held that the “Supreme
Court being the Apex Court of India has the power to punish the Subordinate
Courts also for the conternpt of court™.

The Judiciary has power to check the validity of laws made by the Parliament.
Through the process of Indicial Review the Judges of Supreme Court and Iligh
Court can invalidate any {aw made by the legislature as well as the orders passed
by the Executive and declars them to be “Ulra vires™ if it infringes the
provisions of our Constitinion. 1n the ease of L. Chandra Kumar v Union of
Indin®it was held that under Article 226 of the Constitution of India the High
Courts ure bestowed with the power of Judicial Review and under Article 32, the
Supreme Court are granted with the powers of Judiciai Review. It is the hasic
fundamental Provisions of our constitntion which cannot be umendeg.

Besides all these the Articie 50 of Indian Constitution states the separation of
Judiciary from the [egisiature and Executive. Thns as we have observed through
ihe above procedure of granting Judieial Independence, it needs to change
accurdingly to the ehanging circumstances and needs of the soeiety.

VI Later Developmenis of NJAC

With the changing times there have heen developments in our Judieial System so
ihat our system is able to deal aceordingly during the tough times. There has
heen question mark on the congstitutional validity of NJAC®. There has besn
controversies arising from every side with regard to the Jadicial Appointment hy
NJAC. In the vear 2015, it was planned to bring transparency in the working of
the commnission as It 1s essential to ensure aceountability. The constitutional
validity of NJAC was ehallenged in the eourt. The Supreme Court decided that
both the petitioner and the government are open to introduee uew changes in the
NJAC in order to make the commission more transparent and responsible. k was
then decided that the transparency could be attained only through fixing the
eligihility criteria for the candidate to be selected for bis appointment as a Judge.

1991 AIR 2176, 199) SCR {3) 936

9 (1993Y 1 SCC 400

20 hoprfblop scconline com/post201 34072/ developmentz-associated-with-the-njac’ {LAST
UPDATEIY o Scpt 10, 2014)
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Since the Judges are considered to as “idnls of Justice”™ there should be no
questinn upen their eligibility. So there is a ueed to fix their eligibihty criteria.
Merit should be giver first preference in their selection, age should never be a
harrier. The ones who are capable and eligible of granting Justice and protecting
the necds and interests: of the individuals should be selecied as Judsges of the
Supreme Court and High Courts.

The hudicial Independence should uot he compromised at any cost. In order to
secure an unbiased justice, there is a need to preserve the independence of the
Judiciary. The Judicial Inclependence 15 one of the basic to preserve Justice, [t is
essential to remove the ills which could hinder the fair delivery of Justice. Due to
rising eomuption in nur society there is no comer which has not come onder the
purview of it. 1n spite of ail the measures and efforts the corruption is something
which eanoot be removed completely but yes it can be minimised through our
own efforts.

iu the Judieial field also there was a fear that our Judges can be affeeted if the
eorruption acid touches it. 50 with great cfforts through the grant of Jndicial
Independence it was aimed to 1 ninimise cormuption hy giving ali the great pleasures
2 the Judges and making them more dedicated towards their profession. This
was through inereasing their tenure, fixing their salaries, granting them the power
uf Judicial Review, separating Juidiciary from the contro! of the other two hranches.
Howcever till now these efforts: have proved to be successful In lessening the
areed iu this system. There 18 a need to decide whether a separate secretariat is
to be appointed for the appniniment of the Judges. And if it is appointed then
what would be its powers, functions and eomposition.

Ou {9 November, 2015 Mr. Miuknl Robatagi”, informed the Apex Court that
“the government will not interfece in the appointment of the Judges end ueither
the eentral government would pre pare the draft memorandum for the appointment
nf the Judges any mare™.

As we have noticed earlier thenz has been cunstant efforts to ensure free and
fair Justice to the ones who ere in need. There has been changes to remove the
“lacks™ of the system in order to gain unbiased Justice. In spite of rising
controversies and debates, the NJAC has survived and continuing its task of
selecting the eapahle ones as the Judges of Supreme Court and 1ligh Courts.

VII (ritical Analysis

With regard te the judicial appointmernts the collegium system and the Nationat
Jrdicial Appeintment Commussion seems to be like head and tail of the coin. The

21 Anormey Crencrat of India {( urrent)
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1215 NJAC Commission Act 20142 has led to stave off the coilegium system and
replaced with National Judicial Appointment Comumission, The main question of
challenging the coostitutionality of the amendment act has beeo raised by the
Supreme {(ourt. There are four petitions filed which are challenging the
constitutional worthiness of the 121* amendmeut Act. As Prof Mr Faizan Mustafe,
Vice chancellor of NALSAR Uoiversity Hyderabad has rightly said criticising
NIAC “dppotntment of judges is seen ay crucial mechanism o achieve
judicial independence. Judpes maust be independent of executive, senior
judges and in their ideology. The NJAC in is present formr muy not achicve
these ideals™

If we eompare the two system of Judges Appoiutment the collegium system
seemns 0 be more appropriate forms for the appoimtment of Judges. The prior
system of judicial appoiutment was rejected for being too opaque or lack of
ansparency and the shrond of secrecy through which it imctioned was considered
o be the primary drawbacks of this systemn. The esllegium system was adjudged
as an exira constriutonal system.

But if we look into account of the Mationai Sudicial Appointments Commission,
this is uo more or less surrounded by the eontroversies. The new system has
failed to maintain the constitutional balauce. The system has led to the blending
of the executive and judicial powers. Apart from this emioent personalities fram
the civil and political societies particularly the stgkeholders and ministers are
being involved in the procedurc of Judges Selcction. This has further led to
overnding the uon-judicial opimion upon the expert judges. The judieial preferences
were overlooked. The NJACU appoints the judges en the basis of their skill, ability
and merit which is contrary to the to the collegium system which appoiuts the
judges on the basis of their seniority. The NJAC has proved to be a major threat
to independenice of Judiciary. Some eminent senior most Judges of the Supreme
Court believe that with the “outside participation” there would be eompromise
aver the independence of Judiciary.

However after comparison of the two system we con ensure that the prior
Collegium system for the appointment of the Judges was much better than the
later system NJAC. What is good in the eollegium system is that the system
works i accordance to the principle of separation of powers and sceurss
constitutional balance. The collegiam system is free from any kind of influence of
the lepislature and executive ond has kept the selection of judges free from any

22 Ratified by 16 Statc Legislature ot of 29
23 httpwww firzipostcomdindia‘collegium-gystem-not-perfect-superar-njac-says-former-¢Ji-
2242812 viml, ({Last Vpdated on Sept 16, 2016}
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such outside poiitieal interference. The prior system gave more preference to
judicial opiuton as the Judges conld only better select the Judges. In NJAC the
veto was upbeld in the hands of the non-judicial members primarily the eminent
persons the prime minister and the leader of opposition whieh overrides the
opinion of the Chief Justice of India and the twa senior judges. With respect 1o
transpareney of NJAC, the proeedure of shortlisting the candidates and as well
as the veto power exercised by the non-judicial members secrecy is maintalned
eonsiderably.

a. Judicial System in United States of America

As It is very much clear that India has adopted the coneept of judicial review as
well as judicial mdependence from the constitution of United States. The judiciary
of United States has been eategorised into two systems ie. — the state court
systems and the federal systems. Ail cases regarding to the state iaws and the
state constitution are brought before the state eourt and the federal court have a
dominion over the eases involviug states with the nation and the natien with
foreign governments. Their criteria of appointing judges is completely based en
merit. Tt is their capability and a record of past performance through which they
fulfil the criteria of seleetion. The whole judicial set up of United States is way
more prominent than in India. In United States the Executive has its absolnie
sphere on appointment of judges and it’s much ahead than 2 politicai affair The
fact of eompiling together the two theories of separation of powers and checks
and balances into a whole single document makes the American constitutiott
distinct fiorn all other eonstitutions.

The president reserves its absolute powers in the process of selectien of judges
and the eonstitution incorporates powers to the president that he shall nominate
with the consent of the senaie, shall appoint judges to the higher courts ie.
federal courts. The country’s judieial mechanism also consists of direct elections
for the post of state supreme cowrts. Heoce the country™s judicial system has a
elear cut mechanism of kecping it answerable to the law.

b. Jndicial System in Canada

Likewise in U3, Canada’s judieial structure has also been divide into two categorics:
federal eourt system and provincial court system™. Same as of India, Canada has
is Supreme Court as the apex court hearing appeals from all other lower eourts.
And the judges of the Supreme Cowrt are selecied by the Prime Minisier in

24 hrtp:fiwww prsindia.org/upleads/media/JTudges%20{Ingniryj% 2y
Bill38 2067100588 Judicial Commission NAC.pdf ILAST UPDATED on Scptts, 2016)
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sueh outside political ioterference. The prior system gave more preference to
judicial opinion as the Judges could only better select the Judges. Tn NJAC the
veto was upbeld in the hands of the uon-judicial members primarily the eminent
persons the prime mimster and the leader of opposition whieh overrides the
opinion of the Chief Justice of India and the two senior judges. With rcspeet to
transparency of NJAC, the procedure of shortlisting the candidates and as well
as the veto power exercised by the tton-judicial members seerecy is maintained
considerably.

a. Judicial System in United States of Ameriea

As It 1s very much clear that India has adopted the eoucept of judicial review as
well as judicial independenee from the constitution of United States, The judiciary
of United States bas been eategorised into two systerns i.e. - the state court
systerns and the federal systems. All cases regarding to the state iaws and the
state constitution are brought before the state eourt and the federai court have a
dominion over the eases involving statcs with the nation and the nation with
foreign governments. Their criteria of appomnting judges is campietely based on
merit. [t is thelr eapability and a record of past performance throngh which they
tulfil the eriteria of selection, The whole judicial set up of United States is way
more prominent than m India. In United States the Executive has its absolute
sphere on sppointment of judges and it’s much ahead than a political affair. The
fact of compiling together the two theories of separation of powers and cheeks
and balances into a whole singie document makes the American coustitution
distinct from all other constitutioos.

The president reserves its absolnie powers io the proeess of selection of judges
and the constitutien incorporates powers to the president that he shall nominate
with the consent of the senate, shall appoint judges to the higher courts le.
federal eourts. The country’s judieial mechanism also consists of direct elections
for the post of state supreme courts, Hence the country’s judieial systemn has z
ciear cut mechanism of keeping it answerable to the law,

b. Judicial System in Canadz

Likewise in US, Canada’s judieial structure has alse been divide into two catepories:
federal court system and provineial court system®, Same as of India, Canada has
its Suprema Court a5 the apex court hearing appeals from all other lower courts.
And the judges of the Supreme Court are selected by the Prime Minister in

2 http:/fwww prsindiz.ergfuploads/media/Tudges™%20(Inquiry %20/
bIEE 2007100588 Judicial ('amgmission MAC.pdf {LAST 1TPDATED on Septls, 2016}
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with it the boon of “Magna Carta’. This British document, signed in 1215, is
widely claimed as the first noted instance when people identified that no soverelgn
body has the authority to take some of their udimontary rights away. Several
revolutions and moevements like American Declaration of Independence, French
Declaration further moulded the ambit of these intrinsic, inalienable rights. Titl the
dawn of 21 centary, Hurnan rights were well acknowledged owning to Universal
Declaration of Human Righ( which was implemented after World War .

Human rights of mdividuals dwelling under the governance of a2 State can be
elassified imo two aspects, positive and negative obligations of the State. Megative
obligation implyiog that the State shall not interfere with some pivotal, ingrained
rights of people and Positive obligation entatling that the State shall work for the
welfare and development of the people under its sovereignty. In Indian Constimtion,
these rights are divided into two parts following the aforementioned classification
called Fundamental Rights and Directive Principle of State Policy. Jointly they
comprise Human Rights regime, neither of them being snperior or inferior 1o each
other. Fundamental righes concretize the supercilious objectives of Justice, Equality,
Fratemity and the Dignity of an individual. DPSPs work for the overall development
of a country on social, economic and political grounds, but lack the element of
enforceability in Court of laws.

Through this artiole, the wrrters want to analyze the similarities between the
rights stated in the Indian Constitution and vartous International Covenants which
lay out the root, necessary rights of an individual. To lLielp the same, the writers
have clussified this paper into two paris bused on the nature of rights viz.
Expressed rights and Derived rights. Constitution makers tactfully demarcated
the amhit of Human Rights into parts which are enforceable and unenforceable
in Court of laws. Thus, Fundamental rights and DPSPs spront into part 11F and
1V respectively. international agreemonts and docureents like UDHR have
petvasive influence on the Indian Constitution.

II Fundamental Rights
Expressed Rights

Part UL of the Indian Consiltution guarantees certain Fundamental Rights to the
citizens of India. Some explicit Fundarmental Rights are discussed below.

a. Right to equakity
Artiele 1 of the Universai Declaration of Homan Rights proclaims that-
‘AH himans ore born free and equal in dignity and rights’
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Artiele 2 of the Declaration entitles everyonc to all the rights and freedoms set
forth in it, without any distinction like that of race, color, sex, }Janguage, religion,
political or other opinion, rational or social origin, property, bisth or other status.
The notion of equality has also been provided effective recognition in the
international conventions, International Covenant on Civil and Political Rights
(ICCPR} and International Cevenant on Economic, Soelal and Cultural Rights
(LCESCR). Axticle 3 of the ICCPR and also of ICESCR obliges the State Parties
to ensure “equial ngin of men and women to the enjoyment of all” the rights
mentioned in ¢ach of the covenants. Article 34 of FCCPR states that all persous
shoald be treated equal before the Courts and Tribunals and Article 26 falks
about equal protection of law, Thus, i can be said that the right to equality is an
mherent right of humans and i# is dnty of the State to ensure that everyone is
treated equally in front of law and no one is discriminated against om the basis
caste, color, sex, religion, race, place of birth or residence.

In India, Article 14 to 15 of the Indian Constitution constitutes Right to Equallty.
Article 14 savs-

“The state shall not deny to any person eguality before the law, or the equal
protection of the laws within the territory of India®.

Article 14 puarantees every person, citizen as well nop- citizen, the right to
equality before Jaw or the equal protection of laws. The first expression, ‘equality
before Jaw’ means that law is adminstered equally in the temitory of India and no
special privileges are granted to any individual. The second expression, ‘equal
protection of laws” implies that in certain eircumstances, ‘unequals’ cannot be
treated as equals. These two expressions are simaltameously used m Article 7 of
the UDHE, which may have influenced the formulation of Article 14, The
underlying purpose of the two expressions 15 to give as wide amplitude to Artiele
14 as possible

Artiele 15 of the Constitation prehibits State to discriminate om certain grounds. 1t
guarantees to all its eitizens protection agamst discrimination only on the grounds
of race, religion, caste, sex, color, place of birth. The expression “discriminate
against” used here signifies that the State cannot pass any legislafion which
involves an element of prejudice only on these grounds. Ctause (2) of this Artiele
states that no eitizen on the basis of these grounds wili be snbject 1o disability
with regards to access to shops, public restaurants, liotels and pluces of publie
entertainment. Similarly, no one can be restricted or discriminated against the use
of welis, tanks, bathing ghats, reads and places of publio resort. This prohihition

2 MabcodraSingh, VN, Shukla’s Constilution of Indiz 45¢ 11th ed 200%).
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which has developed in this country over thousands of years. Parliament using
the power conferred upon it by Article 35 can make laws prescribing punishments
for practicing it. Two major acts dealing with untouchability in India are — The
Protection of Civil Rights Act, 1976 and The Scheduled Castes and the Sehedaled
Tribes {Prevention of Atrocities) Act, 1989, India has ratified the convention on
the Elimination of Ajl Forms of Racial Discrimination, 1963, In the context of
untouchakility, it becomes quite pertinent to mention this convention because the
efforts of varous NGOs and Human Rights activists to include “caste” in the
agenda of the convention have failed because Indian Governmont fook a stand
against the inelusion. The governmernt’s stand in this regard clearly shows that it
has failed in its atterpr elimmate discrimination based on caste.®

b. Right to personal freedom

The term ‘Personal freedem” eonnoles absence of an external agent who exercises
control over our actions, In its literal sense it means absence of constraint. Tt
includes freedom to form an assembly, of speech and expression, of movement,
of residence etc. However, the gamnt of personal freedom is Himited; it can be
enjoyed only to & certain extent as long as it doesn’t infringe the rights of others.
1f no constraint in exercise of personal freedom is observed, then there wili be no
guarantee that anyone would be able to enjoy these rights.

Parz 3 of the Preamhle of ICCPR and ICESE. states-

“Recognizing that, in accordance with the Untversal Declaration of Humon
Righis, the ideal of free human beings enmjoving civil and political freedorm....
Can only be achieved §if conditions are created whereby evervone may enjov
kis civil and political rights...”

Article 29 of UDHR formulates that the limitations on personal freedom are to
be “determined by law” solely for the purpose of securing due recognition and
respect for the rights and freedoms of others and of meeting the just requirements
of “morality, public order and the general welfare in a democratic soctety.” Thus,
as per UDHR, restrictions imposed on personal freedoms must be “determined
by law™ and must meet the requirements of morality, public order and general
welfarc,

Artieles 19(1) (a) to {g) of the Indian Constindion provide personal freedoms to
the citizens of India and sub articies {2) to (6) impose reasonable restrietions on
these freedoms. Freedom of speech mcludes freedom to freely express one’s
views and opinions and freedom to seek and receive information. Article 19(1)

5 Tostice Hosbet Suresh, All Human Rights are Fundmmental Rights 30 ( 2d ed. 2010}
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Freedom to change one’s religion and Freedom to manifest one’s religion have
aiso been included in this right. Article 18 of ICCPR deals with this right more
extensively and states that freedom to adopt a religion or hehef of one’s choice
should not be impaired due to coercion, alse that freedom to manifest one’s
religion may be subject to reasonable limitations.

In India, it i3 Article 25 of the Constitution which guarantees freedom of religion.
Artieles 26, 27, 28 provide for freedom to manage religious affairs, freedom to
not pay taxes for premotion of any particular religion and freedom nat to attend
any religions instruction in educational institutions, These articles must be understood
with Arficle 19 (1)(a), freedom of speech and expression, Artiele 19 {1)(e),
freedom of association, Asticle 14, gnaranteeing equality and Article 21,
guarantesing right to life and liberty.

Reasonable restrietions provided for in Article 1%(2) may also be imposed on
Artiele 25 as propagation of a religion can also be considered to be a part of
Freedom of speech and expression [Article 19 (1)(a)], but it can be restricted
only on the grocnds mentioned in Artiele 19 {2), not otherwise. On the other
nand, right to change one’s religion following propagation cannot be restricted.
Meaning, no restriction can be imposed on freedom of conscience- freedom to
choosc or not to ehoose a religion which is being propagated.® In other worids,
reasonable restrictions can be imposed on freedom of conversion but there ean
be no restriction on freedom to convert as the freedom to choose one’s religion
depends on eonscience ard that right is shsolute. However, in the case of Rev.
Stapislavs v. Madhya Pradesh’, Supreme Court npheld the Freedom of religion
Act I 1967 and 1968, prohibiting forcible conversion, in the states of Orissa and
Madhya Pradesh. This judgment of the court has been criticized on the grounds
that it prohibits the right of conversion persons mther than force or fraud, probably
due to which the conversion took place in the first place.?

Due to sectarian politics and lax attitude of the governmont, crimes agamnst
religious minerities are not unheard of in our country. Slaughter of Sikhs in Delhi
in 1984, Maslims in Mumbai (1992-1993) and Gujarat riots of 2002 are some
major instanees of the sornc. Many jurists arene that such crimes are not mere
crimes under penal law but are crimes of genocide. Successive governments
have failed to bring genocide law in the country even though we have ratifred the
Convention on the Prevention and Punishment of the Crimes of Genocide, 1948.

&  Justice Hosbet Suresh, All Human Rights are Fundamentat Rights 45-36 (2d ed. 20018).
T Rev. Stmisiaus v. Madhya Pradesh AR 1977 SC 908,
& Seervai M., Congimtional Law of India 55 (4th ed, 2015).
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Article 2 of the convention states that the acts committed with the intent to
destroy, in whole or in part, “a national, ethical, racial or religious gronp” will be
considered as crimes of genocide.

Under the convention, the State parties are supposed to enact suitable legislation
to give effect to the provisions of the convention. Indla has not camplied by this
till now.?

Though freedom of thought, censcience and religion are poaramteed by the
Constitution, there are many spheres where this freedom is denied. Many personal
laws, in particular, are in opposition to findamental right but Supreme Court has
takon the view that personal laws are not susceptible 20 Part IIT of the
Constitution.'®
X Perived Rights

Indian Constitution makers while incorporating several provisions from international
covenants and treatics expressly stated some rights while, leaving other vital
rights to the interpretation of the Courts. Iudian Judiciary has taken conclusive
steps to demereate the ambit of derived or implied rights which have sprouted
through varions landmark judgments. It must be noted that the ambit of “personal
liberty’ embodied in Article 21 of Indian Constiition has been explofied most by
the Courts of Laws. Some of the important derived rights are discussed below.

Ambit of Personal Liberty (Procedure Established by Law v. Due Preocess of
Law}

Stark differenec arises between USA and India regarding the ambit of application
of fundamental rights as they follow a diverse approach to the subject. o USA,
the principle of natral justice is expressly gratified in the dectrine of ‘due
process of law’. Thus, a legal liability arises for the legislature to make a law
keeping m mind the principles of justice, equity and good conseience. In India, a
contrary position exists. The Constitution gives an edge to the legislature to make
arbitrary laws which may or may not conform to the principles of natural justice.

Thus, realm of “personal liberty” enlarges to a great extent under U.S. Constitution
than Indian Constitution. This happens because of the varions fetters to liberal
approuch which mars the Indian Judiciary’s ambit with restriction. ™

9 Justice Hosbet Suresh, ARt Human Rights are Fundamental Righis 48 { 2d ed. 2010).
10 Erishma Singh v. Mathura Ahir, ATR 198G 5C 707,
i1t AK. Gopalan v, State of Madms, AIR t958 SC 27,
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This obstacle was overcome in the all famous case of Maneka Gandhi v. Union
of India"?, where the Hon'ble Supreme Cowrt of India created a relationship
between three articles; Article 19, Article 14 and Article 21, thus giving a
fimdamental identity to the comtent of Article 21.

Prineiples of reasonableness whieb are embodied in Article 14 shall also be
related to the ‘procedure, which is talked about in Article 21. It shall he “right,
Just and fair” and not “arbitrary, fanciful or oppressive”. Thus, Indian Judieiary
follows the notions and principles of “due process of law’ although it is not
cxpressed in the Constitution.

a. Right to Privacy

Right to privacy in its extrene stripped sense means living your life with minfmal
mterference and the justifieation to be left alone. Article 17, Para (1) of
Intermational Covenant em Civil and Political Rights formulates Right to
privacy as —

‘No ene shall be subjected to arbitrary or unltawful interference with his privacy,
family, bome or comespondence, nor to unlawful attacks on his honcur and
repikation.’

Article 8 of European Comvention of Hnman Riphts also reflects a similar
image about an individual’s right to privacy.”

As per the Indian Constitution, Right to privacy is not expressly guaranteed. Over
the years, Right to privacy has gone through a casc by case development where
the abridged mterpretation of certain statues of o Constihition was exterminated. ™
Aeeording to Article 21 of Indian Constitution,

Protectiou of life and personal liberty — “No person shall be deprived of his
hfe or personal llberty except according to proeedure established by law*

The scope and nature of the phrase “personal liberty’ was first explotted in the
casc of Kharak Singh v. State of Uttar Pradesh's, where it was held by the

12 Manska Geandhi v. Union of India, {1978) t SCC 248,

I3 European Convemtion on Human Rights, art. 8, Nov. 4, 1950, — {a) Everyone has the right
to respect for his private and family life, hiz home and hiz comespondence,

(b) Thexe shall be no interference by a public authority with the exercisc of this right except such
as iz in accordance with the taw and is nectssary in a democratic society in the interests of
national security, public safety or the economic wellbeing of the country, for the prevention
of dizsorder or crime, for the protection of health or morals, or for the protection of the rights
and freedoms of others.

t4 A.K. Gopalan v. State of Madraz, ATR, 1950 5C 27,

15  Eharak Siogh v. Statz of UFP., AIR 1963 5C 1204,
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Honble Supreme Court of India, oaky the clause of domiciliary visits was myalid
but the rest of the impugned regulation {which provided local police arbitrary
powers for surveillance} was considered free from the viee of unconstitutionality.

Justiee Subba Rao hailed right to privacy as “an essential ingredient of personal
liberty” and it is “a right of an individual to be free from restrictions or
encroachments on his person, whether those restrictions or encroachments are
directly imposed or indirectiv brought about by calculated measimes. ™

In the case of Gobind v. State of Madhya Pradesh!”, the Hon’hle Supreme Court
of India contemplated that altheugh not sxpresshy declared, bur right to privacy 13
embedded in the fundamental right of Ufe and personal libesty.

These landmark decisions resulted m a eonclusive approval of inculcating right to
privacy as a fundamental right of an mdividual. The Supreme Court congealed
the aforementioned principle in a string of imperative cases.”

Citing the initial ambiguity regarding the inelusion of right to privacy under the
ambit of ‘personal liberty’, the National Commission to Review the Working of
the Constitution recommended that a separate clause of right to privacy shall be
added under the amblt of Article 21 which must be inspired from the rules laid in
the Internationat Covenant of Civil and Political Rights, 1966."

b- Right to Travel Abroad

The International Covenant on Civil and Polifical Rights lays down specifie
rights regarding one’s right to free movement and travel abroad under Artice
12'2&'

In India, Right to travel abroad is not explicitly tllustrated under any article but
through the case of Satwant Singh Sawhney v. Passport Officer”, it was held by
the Hon’ble Supreme Court of India that tight to iravel abread comes under the
ombrelia of “persenal liberty” enshrined in Artiele 21 of Indian Constitution.

16 KEharak Singh v. State of UP., ATR 1963 8 1306.

17 Gohind v, State of Madhya Pradesh, (1975 2 3CC 148,

t& K. Kajpopal v. State of TH., (1994} 6§ SCC 6§32. ; Feople’s Union for Clvit Libertes v. Union
of fodia, (1997) 1 SCC 301. : Ram Jethnwlans v, Undon of India, (20113 & 5CC 1,37,

t9 Report of National Commission to Review the Working of the Constitation, Vol 1, £ 62

20 International Covenant on Civit and Political Rights, st 12, Dec. 76, 1966 - 1. Evenyone
lawhully within the ternitory of a State shail, within that territory, have the right to Eberty of
movement and freedom to choose bis residence.

2. Everyone shali be free to leave any country, meludiog his own

2t  Satwant Siogh Sawhney v. Passport Officer, AIR 1967 3C 1836,
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Case of Maneka Gandhi v. Union of India™ further solidified Supreme Court’s
stance on the issue as Justice Bhagwati held that —

“Personat Itberty in Article 21 is of the wildest amplitude and it covers a variety
of rights wliich go to constitute the personal Iiberty of the man snd some have
them have been raised to the status of distinet fundamental rights and given
additional protection under Articlc 1%.”

¢. Right to Speedy Trials

Right to speedy toals is laid down in the International Covenant on Civil and
Political Rights under Asticle 9 Para (3) whicli reads —

" Arnyone arvested or detained on a criminal charge shall be brought promptly
before a judge or other officer authorized by law to exercise judicial power
and shall be entitled to trial within a reasonable time or to release. It shall
nat be the general rule that persons awaiting trial shall be detained in
custody, but release may be subject to guarantees to appear for trial, af any
other stage of the judicial proceedings, and, should pccasion arise, for
execution of the judgment.”

In India, right to speedy trials is not expiioitly mentioned, but it is implied under
Artiele 21. In a string of important cases, the Hon’ble Supreme Court of India
has vatidly inculcated this right under Article 21°s wide ambit. Starting from the
easc of Hussainara Khatoon (I} v. State of Bihar®®, where the Hun’ble Supreme
Court of India ordered that all women and children under-trials in Bihar jails must
be acquitted. Justice Bhagwati while giving the judgment held that —

‘If a person is deprived of his Iiberty under a procedure which s not “reasonable,
fair or just’, such deprivatiun would be violative of his fundamental right under
Article 21 and he would be entitled to enforce such fundamental right and secure
his release... No procedure whicli docs not ensure a reasonabijy quiek trial can
be regarded as “reasonable. fair or fust’ und it would f2ll foul of Articte 2 1. There
can, therefore, be no doubt that speedy trial, und by speedy trial we mean
reasonably cxpeditious trial, is an integral and essential part of fundamental right
to life and liberty enshrined in Article 21.72*

Proving the fundamental nature of this article, it was held by the Supreme Coust
that righ to speedy triats in all criminal proseciutions is an immutable right under
Article 21.%

Maneka (zemdhi v. Union of lndia, {1978} 1 S3CC 24%.

Huszainara Khatoon (1) v. Statc of Bihar, (19803 1 SCC 31.

Hussainara Khatoon (1} v. State of Bihar, ATR 1976 Supreme Court, p. 1365,
Vakil Prasad Singh v. State of Bihar, {2009) 3 SCC 355,
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(i) A decent [iving for themselves and their families n accordance with
the provisions of the present Covenant;

(b  Safe and healthy working conditions;

(e) Equal opportunity for everyonc to be promoted in his emplnymunt to an
appropriate higher Ievel, subject to no consideralions other than thosc of
semiority und competence;

(d} Rest, leisure and reasonable limitatun of working hars and periodic helidays
with pay, as well as rermmeratiun for publie holidays

Under Article 26 sub arlicle (2) of UDHR, 1 is enumerated that “education shall
be directed to the full development of the liuman personality and 1o the strengthening
of rezspect for human rights and fundamental freedoms.” Artiele 13{I) of ICESR
staies “The State Parties to the present Covenant recognize the tight of everyone
to education.” Educatiou has been internationally recngmized as essential for
human development. It has been acknowledged nationally as well Artiele 45 of
the Constitution provides for free and compulsory education for children until
they reach the age of 14 years.

Article 48A of the Directive Princlples imposes a duty on State to protect
environment. Though there is no express mention of right to environment
ICESCR, Article 12 of the Covenant recognizes everyone’s Tight 1o enjnyment of
highest attainable standard of pliysical and mental beaith. In India context, Rigbt
to Environment has also been recognized as a fundamental right by enfarging the
scopc of Article 21 of the Cnnstitutiun.

DPSPs Iike raising the standard of living, Ievel of uitrition and to improve publie
health{ Articlc 47), {0 promote educational and economie interests of Scheduled
Castes, Scheduled Tribcs and other weaker seetious {Article 46), scientific
reorganizatium of animal husbandry and agnicudture{ Article 48), protectiom of
momumnents and things of artistie and historical Importance{ Article 49), separation
of judiciary from executive ( Article 50), promotion of Intemnational peace{ Article
51) and to onsure civil wiform code in the country( Article 44}, Equal pay for
equal work (Artiolc 39{d)), Safe and liumane condition of work (Article 42),
Maternity relief (Article 42), Living wages (Article 43), Conditions of work
{Article 42) and right to work (article 41) emanate from this part. These rights
help in achieving constructive conditions of work and thes upliold various rights
embodied in Part I'V of Indian Constitution.

V¥V Conclmsion

Indian Constitution guaraniees certain iualienable, tmbridgeable, indivisible and
inherent liberties to the citizens of the Tudia in its Part TII and IV. Presence of
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umny facets of universal Human Rights embodied in Universal Declaration of
Human Rights and various intemational eovenants is eminent in the Constitution.
Remarkable activism has also been displayed by Indian Judiejary in the advacacy
of Human Rights in the country. By widening the ombit of some expressed
Fundamental Rights, it has been to incorporate internationally recognized Human
Rights iu the Constitittion which were not previously inculcated.

Broadly speaking, international tumanitarian kaw recognizes three obligatious of
State — the obligation to respect, the obligatior: to protect and the obligation to
Tulfill human rights.** Despite the aforementioned Constitutional provisions, Indian
government has not been able fo fulfill its obligatious in entivety. Homan Rights
violations are not unheard of in our nstion. On top of that, reluctance of the
government to enact a genocidal law and strict stand adopted by the government
against the inchusion the word *caste’ in the agenxa of the International Convention
un the Elimination of All Forms of Racial Discrinanatiun are some of the instances
which show the unwiliingness of the state to achieve an egalitarian society. Not
only the executive and legislature, et Judiciary has also sometimes turmed a bling
eye to Human Rights. Ia the case of ADM Jabalpur™, the judiciary negated the
application of provisions of Universal declaration.

With the passage nf time, there is emergence of strong eivil society and robust
media in the country. Human Rights viclations are stili rampant in our country, but
with growing awareness umong the citizens it has become iurpossible for liuman
rights violators to escape the elutches of law, By widening the scope of traditional
concept of locus standi, judiciary has ensured that justice can be delivered to the
downtrodden and weak, who are farthest from it.

31 Justice Hosbet Suresh, Al Human Rights ar¢ Fundamental Rights § { 24 ed. 2010).
32 ADM Jabatpur v. Shivakant Shukla, (1976) 2 $CC 521.
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To bring inte eontext, i is imperative 1o iterate the events of 2013 in Mumbai
where two girls in Thane District were arrested by the Pohce, one for posting a
status message of Facebook eriticizing the Bandk of two days in Mumbai due to
the death of the Shiv Sena leader Mr. Bal Thackeray and the other for Iiking the
status that the first girl posted”. The duo was reportedly booked under § 295A% of
the IPC (for hurting religious sentiments) and §66A °§ 66-A Information
Technology Act, 2000

This was the first instance in the recent times that we as the Indian society learnt
the most fundamental pringiple that shook our traditional beliefs, we saw firsthand
and for the very fixst time “rhar Virtwal has Real Conseguences™, we saw
teens get arrested on posting & simple status online en sacial networking sites'”,
we Jearnt that public rebelled for such an act when Publie Interest Litigations like
Shreya Singhal were filed and the Hon’ble Supreme Court of India as a

7 Zeenews, Thwo Girls Held For FB Post Quectioning Bavdh For Thackeray 5 Funeral, Novensbar
I, 2012, available at hitpr/fmeeews.india comMmewsmaharashira’owo-gicls-held-for-tb-post-
questioning-bandb-for-thackeray-s-foneral 81 1632.htm! (Last visited on Marchk 27, 2014.)
See oleo Pranesh Prakash, Arbiteary Arreegts for Comment on B Thuckeraps Death,
MNovember 19, 2012
htpefcis-ndiaorg/internet-govennan ce'blogbal-thackeray-conmient-aritrany-amest-295 A-65A
{E.ast visited on March 27, 201 6.)

%  TIndisn Penal Code, t360- § 295A. -Deliberme and malicions aces, imended to ontrage
religious feelings or any ¢lass by insulting its religion or religious beliefs. — Whoever, with
deliberate and malicious intenfion of cuiraging the religions feelings of amy class of 2] ¢itizens
of Indiaf, 3[by words, either spoken or written, or by signs or by visible representations or
atherwise], inschz or attempts to insult the reliFion or the religicus beliefs of that class, shall
be punished with imprisenment of cither degeription for a torm which may exterwd to 4[three
yeers], or with fine, or with both.

% & 6b-A Infformation Tochoalopy Aet, 2NHY
Punistmrent for seoding: offensive messages thiough commounkstion Service, e —Any person
who sends, by means of a compiner resource of a comumunication device,—

{a) any information that 15 gprossly nffénsive or bas menacing charaeter; or

(b} any infocmation which he knows to be falso, bot for the purpose of causing annoyance,
inconvenience, dangér, obstruction, insolt, injury, criminad intmidation, ¢amity, hatred ar i
will, persistently by making use of such compurer resource or 2 communicaton deviee; or

() any olectromic mail or electronic mail message for the pwpose of causing anmoyance of

inconvenience or to deceive or to miskead the addressec or recipicnt about the origin of such
mcssages, shalt be punishahte with imprisonment for a term which may extend to three years
amd with fine.
Explanation. — Fof the purposes of this section, terms “dlectronic mati” and “etcctronic mail
message” means o message Or information created or transmitted or recsived oo §compuater,
Connpater sysiem, compuer resource O commanication device inchklimg attachments in text,
image, awdio, video and my other eleotronic record, which may be wansmitted with the
meszage.”

I See fgfrail, 12 and 13,
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consequence declarmg the provision of § 66A of the Information Technology
Act, 2000 as unconstitutional, for # is in gross viclation of the fundamental rights
provided to the eitizens under the Constitution Of India.

However, this evemt while being the core of the issues that songht resolution
wherein Justice RF Narirnan, laid down the reasons by way of the “Commmmity
Standards Test’ vis o vis the Obscenity Test as laid down by the Hon’ble
Supresne Court of India in the matter of Aveek Sarkar v State of West Bengal",
whieh post the judgment of Shreya Singhaf™?, stood quite diluted when Justice D
Misra, passed the judgment in the matter Devidas Ramachandra Tuljapurkar
vs. Stare of Maharashira & Ors”while referring to the case of Shreya Singhal,
coined the new expression Historically respected persomalities’. Justice I
Mishra has held that when ‘“histarically respected personalities’ (in the presemt
matter, Mohatma Gandhi) is ailuded or used as a symbol, speaking or using
obseene words, the concept of ‘degree’ comes in and the ‘cosremporary
community standards test” become applicable with more vigor to a great decree
and in an accentuated manner, thereby diluting the aspect of freedom of speech
and expression which was provided by Justice RF Nariman in the Shreya Singhal
Judgment and gave a hroader range o the aspects of Reasonable Restrictions,
which according to the author has again diluted the scope of freedom and
expression to a great exiett.

To explain this the auther would like to state, that Aveek Sarkar v. State of West
Bengal“iaid quite extensively while reiterating 2 quite a few judicial precedents
passed by the apex court such as the easé of Chandrakant Kalyandas Nekodar
v. State of Maharashtra"and Ranjit D). Udeshi v. State of Maharashira™,
wherein the Constitiaional Bench of the Hon’hle Supreme Court of India indicated
that the concept of obscenity wouid change with the passage of time and what
miglt have been “‘Obscene’ at one point of time would not be eonsidered as
ohseene at a later period and alse explains that the standards of contemporary
society in India are also fast changing and to determine this Community Stamdards
Test are 1o be applied, which essential means that the issue at hand would be
judged from the point of view of an average person by applying the contemporary
community standard, similarly, the issue of “who’ er ‘whom’ is a histerically
respected personglities ' would be determined accordimgly, batt since the jadgment

I (2014} 4 SCC 257
12 fbid J0.J, 12 and I3.
I3 ibld 2.

4 Supra,

13 1969 o) SCC 687
I AFR 1965 50 587
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fighters including Mahatma Gandhi and Bal Gangadhar Tilak were charged with
Sedition during the freedom Struggle of India.

However, after the implementation of the Constitution of Indiz, 1950, all laws
before or after the commencermnent of the Constitution of India, 1950 were
subjected to Part-111 of the Constixtion of India, 1950 namely, the Fundamental
Rights.

In this context, it would be imperative to state Article 19 that talks about the
Fundamental Right of the freedom of speech and Expression provided to the
citizen: of the India, although this right is not absolute and subjected fo the 19(2)
of the Constriution of India, 1950. Article 19%(2) of the Constitution provided for
‘reasonable restrictions’ and can be imposed in the interests of the sovereignty
and integrity of India, the security of the State, friendly retations with foreipn
States, public order, decency or mormality or in relation to contempt of court,
defamation or inciternent to an offence, Therefore, Sedition laws were automatically
justified under 192) of the Constinxtion.

Then came the judgment of Kedar Nath Singh v. State of Bihar', whereiu the
constitutional bench of the Hon’ble Supreme Court of India was faced with twa
conflicting interpretations 0 § 124-A of the Federal Court and of the Privy
Council. The constitutional bench opimed, “Yhe provisions of the sections read
as a whole, along with the explanations, make it reasonably clear that the
sections aim at rendering penal only such activities as would be intended,
or have g tendency, to create disorder or disturbance of public peace by
resort to violence. As already pointed owt, the explanations appended to the
main body of the section make it clear thar criticism of public measures or
comment on Government action, however strongly worded, would be within
reasonable limits and would be consistent with the fundamental right of
Jreedom of speech and expression. It is only when the words, written or
spoken, etc. which have the permicious tendency or intention of creating
public disorder or disturbance of law and order that the law steps in to
prevent such activities in the interest of public order So construed, the
section, in our opinion, sirikes the corvect bolance between individual
Sundamental rights and the interest of public order. It is also well settled ihat
iy imteypreting an enactment the Court should have regard not merely to the
literal meaning of the words used, but also take inte consideration the
antecedert histary af the legisiation, its purpose and the mischief it seeks to
suppress and Viewed in that light, we have no hesitation in so construing

1% ATR 1962 5C 955
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the provisions of the sections impugned in these eoses as fo limit their
application to acts bvolving intention or tendency to create disorder, or
disturbance of law and order or incitement to violence.”

As a resall the Constitution Beneh of the Honble Supreme Cowrt of India read
down § 124A while construing it narrowly and stating that the offence would
only be complete if the words complained of have a tendency of creating public
disorder by violence ond upheld the section accordingly. However, it was further
clarified that comments, however strongly worded, expressing disapprobation of
actions of the Government, withoul exciting those feeling which penerate the
Inelination o cause publie disorder by acts of violence, would nol be penal.

Iu light of the above, comes the present day talked about topic of Kanhaiya
Kumar thereingfier referved to as KK, for the purpose of breviyy), wha been
in the center of controversy for giving the alleged speech at the INU campus, the
cantents of which were termed as seditious™.

To the matter of Kanhaiya Kumear v State of NCT*, Jusfice P Rani, Hon’ble
High Court of Delhi has very elegantly decided the matter of KK’s bail but
before going into the details for the same, the brief history of the matter is that in
an event which was told as a poetry event, requite permissions were taken from
the INUJ authorities, was being performed, in which certain anti-national activities
were done purportedly such as critiquiug the judieial killing of Afzal Guru and
Magbool Bhatt by KK, which were likely to disnupt the peace and harmony of
the INU campus and therefore, the permission rescinded. Alse, apprehending the
breach of peace at the campus, the Chief Security Officer, INUJ as well local
palicc was informed.

Subsequently, there were arguments between the students on one side and security
staff on other side on fixing the mike and other equlpment’s. The local pelice
assisted by security staff and positioned themselves between the two groups to
mairtain distance between them. The shouting of anti-natienal slogans continued
unabated which were opposed/countered by the other group of studenis by
shouting siogans in support of the nation. In this process, the students from both

20 The matter belng sub-judice, sepsitlve and being a reason of controversy, the zuthor has
revisited the cmtire debate only as per the statements a5 explamed before the Hon'ble High
Court of Delbi and has refrained from commenting in any manner and therefore has browgit
only the facts and circumstances a5 explained by the coumsels of KK and the Union of Indix
before the Hon'ble Court. Al the facts and circumstances mentioned m the present chaper
are devoid of viewrs of the author, however the mnhor for the purpose of the present paper
explains the concepts on a “Ax i Where i basis’.

21 Supra,
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the groups had af many timcs engaged In verbal as we!l as physical jostling and
heckling. This situation led to Iaw and order prohlem, whioh disturbed the pubhe
order in JNU campus. The situation was brought under contrui by 8.30 to 9.00
pm,

As submitied by Mr. Tushar Mehta, the 1d. Additional Selicitor General of Tudia
who was arguing for the state that on the basis of telecast by Zee News on 10th
February, 2016 about the incident at JNU on 9% February, 2016, raw video
footage was obtained from that channel and thereafter FIR No,110/2016 under
Sections 124-A/120-B/34/147/149 IPC was registered at PS Vasant Kunj North.
The order” passed assails the matter in jength and points out at Paragraph 31,
that, “The petitioner is President of JNU Studerty Union and actively imvolved
in various activities carried out in the University. He admits his presence at
the spot on the alleged date of occurvence. The photographs of the incidents
placed on reeord have been filed to show his presence at the spot. The
limited controversy as on date is whether the petitioner was actively
participating in the alleged onti-national activities on that day ar he was
present there only to interveme befween two rival factions of the students.
What was the role plaved by the petiioncr on that day is subfect mupter of
mvestigation and it is desirable ar this stage to leave it to the Investigating
agency to unearth the truth®"

And in our view, nghtly so. However, it wouid be nateworthy to mention thal the
Hon'ble judge has in concluding paragraphs has tried to teach XX a Jittle hit of
the Constitution and reminded KK about Papy-IF and Article 5 1A of the Constitution
of India and that Introspeclion is Tequired uot by just KK but the entire student
community at large while emphasizing that, “such persons enjoy the frecdom fo
roise such slogans in the comfort of University Campus but withowt realizing
that they are in this safe environment because our forces are there gt the
battle field situated at the highest altitude of the world where even the
oxygen is 50 scarce that those who are shouting anti-national slogans holding
pasters of Afzol Gury ond Maghool Bhatt close to their chest honoring their
mar{yrdom, may not be even able to withsiand those conditions for an hour
even. "

Whiie explaining the present topic, il would be worthwhile to also note the view
of the jndgment passed by the Hon’ble High Court of Gujarat In the matter of

22 FIR No.1142016 onder Sections 124-A/120-Bf34/147/14% IPC registered at PS5 Vasant Kunj
Narth, New Delbi.

23 iid 3,

24 o

23 ihid
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Shreya Singhal v. Union of India® most foremost noted, “The Preamble of
the Constitution of India mier olia speaks of liberty of thought, expression,
belief, foith and worship. B also says that India &5 o sovereign democratic
republic. It camnot be over emphasized that when it eomes to democracy,
fiberty of thought and expression is o cardinod value that is of paramount
significance wnder our constitutional scheme.”

In India it is the Constitution that is supreme and that saroe Constitution provides
its citizen’s with the Fundamental Right of Freedom of Speech and Expression
contained under Artiole 19(1) (2} which is also subjected to the “Reasonable
Restrictions™ contamed within Article 19(2). These “Reasonable Restrictions™
carmot be arbitrarily imposed; any such restrictios that is uot withén the ambit ond
grounds for restricting within Article 19%(2) cam be termed and struck ddwn as
Justice R.F Nariman while quoting Shakespeare’s imenortal classic Julius Caesar®
explains the discussion of what is the content of the expression “freedom of
speech and expression” and further highlighted as to when the does the state
intervene with its ‘reasonable restrictions’.

There are three concepts, which are fundamental In understanding the reach of
this, most basic of human nights. The first is discussion, the second is advocacy,
and the thwd is incitement. Mere discussion or even advocacy of a parttcular
cause howsoever wnpopular is at the heart of Articie 19(Ia). It is only when
snch discussion or advocacy reaches the level of incitement that Artiele 19(2)

M supra.
31 ibid 38, 10 amd 1.
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kicks in*. It is at this stage that a law may be made curtailing the speech or
expression that leads inexorably to or tends to cause public disorder or tends to
cause or tends to affect the sovereignty & integrity of India, the security of the
State, friendly relations with forelgn States, ete. and the importance to have these
three concepts it mind is because most of the arguments cither side veered
around the expression “public order™.

Justice S K Kaul, while deciding a similar matter® pertaining to a Tamil novel
“Madhorubagan™ “One Part Woman™, 3 novel and the author recipient of
various awards explaining the folklore of a childless couple and a particular
festival in a particular district, which upen s Enplish translation became a
controversy, while referring to various decisions of the apex court, the recent

37 A good exmmpls of the difference berween advocacy and incitement 18 Mark Antony’s speech
in Shakesprare’s immortal classic Juling Caesar, Mark Antony begins camtiously. Brutus is
chastized for calling Joline Caesar ambitious and is repeatedly said to be an “Aonourable
mar”. He then shows the crowd Caesar’s mantle and describes who struck Caesar’ wheze, It
iz at thiz point, after the imerjection of two citizems from the crowd, that Antony says-
“ANTONTE Good firiends, sweet friends, let me not stir you up
To such a sndden flood of toutiny.

They that have done this deed are honourahble:
What private priefs they have, alas, I know not,
That made them do it: they are wise and honourable,
Ard will, no doubd, With easSoNS ANFWET YOIL
1 come pot, friends, to steal away your hearts:
1 fm o orator, 35 Boarbis 15
But, as you know me all, a plam blunt man,
That Tove my foiend; and dhar they know fll well
That gave me public leave 1o spoak of him:
For 1 have neither wit, nor words, nor worth,
Action, nor utterances, nor the power of speech,
To sdr men®s btood: I only =peak right on;
I.tedl you that which you yourselves do knows,
Show you sweat Caesar’s wounds, poor poor dumb mouths,
Ard hid them speak for me: but were | Baos,
Ad Brums Antony, there were an Amouy
Would naffle wp your spirns and it a gngue
In every woumd of Cacsat that should move
The stores of Rome to rise and mutimy.
ALL- We 'l nodimye.
Perumal Muvugan v the Government of Tomitnady; Madray High Court, WP (C} 1215 and
20372 of 2013, available of https:/fwww seribd comidocument/3 1 73 74828/ Perumal-
Judgmentiifrom embed (Last visited on August 11, 2016}
Bomibay High Cowrs, BLP (I) No. 1529 of 2046 dated 1306 2016, Phamom Films Pvt. Lid.
ve. The Central Board of Film Certification (Last visited on August 1, 2048}
33 {2008) Cri. L) 4107}
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controversy of “Udta Punjab’®, simplified the test to "WHAT IMPRESSION
YOU CARRY?'. The Division Bench herein considered many international and
national judgments namely M F Hussain vs. Raf Kumar Pandey®relying on 5.
Rangarajan vs. Jagjivan Ram'. However, a special mention is required to be
given to the judgment of Czgdr Giindem vs. Turkey™, wherein the office and
persomnel of a dally newspaper named Ozginr Giindem in Turkey were being
attacked, and they requested the State to provide adequate protection to its
people and premises, which the State failed to do. Ii was allcged that the State
had failed to provide protection and had direcily or indirectly helped the attacks
against them. In that cuse, a seven Judge Bench of the Buropean Court of
Human Rights held that the failure of the State to provide adequate protection to
the magazine was a violation of its freedom of expression.

A reference io similar context may be made of Pepsi Foods Lid v Special
Judicial Magisirate™ that setting indo motion criminal law even for non-cognizable
offences is a serious matier and cannot be done as a matter of course when a
magistrate acts under § 156 (3) and 157 of the Cr. P.C as follows, “28
Sunononing of an accused in a crimingl case is q serious matter. Criminal
law carmot be set into motion as a matter of course. It ix not that the
complainant has to bring only two witnesses 1o support his allegations in
the complaint to have the criminal law set into motion. The order of the
Magisirate summoning the accused must reflect that he has appiied his mind
to the facts of the case and the law applicable thereta. He has o examine
the nature of allegationy made in the complaint and the evidence both oral
and documentary in support thereof and would thai be sufficient for the
complainant 1o succeed in bringing charge home to the accused. It is not
that the Magistrare ix a silernt spectator at the fime of recording of preliminary
evidence before summmoning of the accused The Mogistrate has to carefilly
scrutinize the evidence brought an record and may even himself put questions
to the vomplainant and bis wiinesses to elicit answers to find out the
truthfulness of the allegations or otherwise and then examine if any offence
is prima facie committed by all or any of the accused” '

Such is the high bar to set the criminal law into motion, then offences involving
the freedom of speech and expression and its curtailment most certainly deserve
the same high bar whether or not it is a cogmizable offence. In the matter of
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Appointment of Justice Sathasivam as Governor of
Kerala : Ethical, Constitntional and Issues of

Legitimacy
Adwiteeya Sharma®
I Introduction

In a democratie country fike India, all the three organs of the state, the executive,
the legislamre and the judiciary commemd 2 hupe amount of power. Though
people have selected their own representatives in the executive and the fegislature
but when it comnes to uphold the value of the Constitation or to act as its guardian,
citizens lonk up te the judiciary.! The Supreme Coart s not only responsible to
meard the Constitution but also to maintain its sanctity and provide justice to each
amil every one who knocks at its door, irrespective of wheo the wrongdoer is. The
foomding fathers of our constiution ajso had seen the judiciary as “an arm of
sacicl revolution™? In order to make the rule of law prevail in the nation, a
system of checks and balances, separation of powers between the thres orgms
of the state was and is required.

The independence of judiciary has a symbiotic relationship with separation of
powers. But, the appointment of former Chief Justice of India, Justice P. Sathsivam
as the Govomor of Kerala, has the probability of eroding this mdependence of
judiciary. The Governor, thowgh constitutionally is considexed to be the executive
head of the State, bt the actual executive power vests in the Counell of Ministers.
* Though he is appointed by the Presidcut theoretically, in practical terms he 15
appoinied by the Prime Minister.' Heuce by appeintment of the retined Chief
Justice of India to the gubematonial post, which is considered to be the post at the
mercy of the executive, the separation of power in the democratie state has been
drastically affected. It is not ethical for a former head of the Supreme Court of

* 4% Year Student, BALLB. {Hons.) National Law Schoot of India University, Bangalove.

1 Sprika Nupur, Judicial Review and its Saccess in fndta, 35(1-4) Indian Bar Review 151, 351
(Jan-Dec, 2008).

2  Justice Gulab Gupta, Judicial Activirm- A National necessity, 12(1) Central India Law Quarterly
1. 1 (Jan-Mapch, 193],

3 UN Rao v Indira Gandhi, AIR. 1971 3C 1002, Samrher Singh v. Stqte of Punjab, AIR 1974
5C 7192

4 Dr KC. Joshi, 4 Rove! Office On Sandy Foundation: The office of Governor under the
Corstitution, 33(5) Indian Bar Review 367, 368 (2005).
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the nation to accept such a political post, as it will make the people of the nation
to loose confidence in the judieiary.

The researcher in this research paper has elaborately looked into the ethical,
copstitutional and legitimacy issues involved with this appointment. The first
chapier of the paper deals with the factual situatious involved. The second
chapter lonks into the different aspects, hecause of which the appomtment sets 2
bad precedent. The third chapter deals with what the drafiers of the Constituent
Assembly mitended and how the counter-arguments, given in the favor of the

appointment and suggesthions proposed are net acceptable.

4. Why the appointment of retired Chief Justice P. Sathasivam as the
Governor of Kerala, is called a “quid pro que™?

The retired Chief Justice of India, Justice P. Sathasivarm, was the 40% Chief
Justice of Tudia. He was appointed as the CII in July 2013 and got refired in
April, 20)4.° Instice Sathasivam was on the Supreme Court bench which quashed
the sccond FIR against Mr. Amit Shah, {whe iz aileged to be the right hand of
Prime Minister of India, Mr. Narendra Modi), in 2 fakc encounter case, saying it
was linked to the bigger Sohrabuddin Sheikh kiiling casc and Jid net nced to be
taken as a separate case all together.® His decision is alleged by the opposition
parties as an instance which must have pleased Mir. Modi and hence as a reward
he was given the position of Govercor of Kerala.? b is for the first time in the
Indizm history, that a Chief Justice of India has been appointed as a Governor of
a state® It is also for the forst time i1 the povernment of Narendra Modi, that a
non-political person has been appointed to the post of Governor.®

5 Former Chicl Justice i¥ lndia swonmn in a5 Kerala Governor, THE ECORGMC TIMES, September 5,
2014, quailable a¢f http:/fart.iclos.ceonomictines.indiatiwmes com/2014-05-05/news/
53602012 _1_justice-sathasivam-indizp-sathazivam-ppposition-leader {Last vizited on October
19, 2015},

G Ex- CYI as Governer, outLOOX mWos, Ocigber 9, 2014, availahle ai htipt/f
www.outlookindia.comdsarveyyote. asp Touryey=sd (Last visited on October 1%, 2015).

7 Congress slams focmer CX{ Sathsivams appointment as Kerala governor. THE TIMES OF DA,

) September 3, 2014, aweiteble o hiptimesolfmdia ndiatmes. conyindia’Congress-slams-
former-CJI-Sathasivams-appointment-as-K crala-governorfart.icleshow/4 I 5621 3d.oms  (Last
visited om October 19, 2015}

£ Saobhadra Chatterji, Ex~CII P. Sathazivam appomted Eerala Govemor, HINDUSTAN TIMES,
Septemher 3, 2004, ovailahle ar hitpifwwwhindustantimes.com/fiodia-news/ex-cpi-p-
sathasivam-appointed-kerala-governor/art.icle1 -1 259592 aspx. {(Last visited om October 19,
203,

% Ex {JI-Sathsivam Appointsd Governor of Kerala, GUTLOOK INDLa, September 7, 2014, available
ar  hitpdwaewoutlockindia com/mews/art.icle/ExCII-Sathasivam-Appointed-Governor-of-
Kerala' {Last visited om Ociober 19, 2Q015).
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Though the opposition afleges it to be an appointment based on guid pro quo, the
argument taken by Justicc Sathsivam is that the decision was given by him long
back in 2013, when it was NDA’s government. So, the question of impressing the
UPA government and then further getting sewarded for it do not arise. The other
point aiso raised is that at that tine Mr. Amit Shah was not the president of
Bhartiya Janta Party, so pleasing BJP by pleasing Amit Shah do not arise. The
third argument whieh is taken in defence is that he never gave elean chit to Amit
Shah, what the alleged decision said was that there was no requirement of 2
separate hearing.

Thesc arguments though may all stand factually true and with the addition of
certain facts, may reach a different conclusion. But, from 2013 onwards only, the
BIP government was in its full swing, as the Modi wave was all whieh was
making everyone an addict to BJP’s far-fetched poficies. So, there was a huge
probability of BIP coming in power. And, Mr. Shah has always been like a right
hand for Mr. Medi, hence the second defence falls on its own feet. Therefore,
how much it may be negated, a certaio anoent of suspicion cannot be done away
with. Even if we do not coosider it quid pro que per se, it would still form a bad
precedent, as have been stated in the subsequent sections.

b. Why does the appointment set a bad precedent?

All the arguments stated below illustrates that how this appointment set a bad
precedent not only for the judiciary, but also for the public of the nation.

¢. Independence of Judiciary will be affected:

Judiciary as the third pillar of democracy is the most respected institiion especially
int India." Independence of tha judiciary is eonsidered to he the basie tenet of a
democratic nation, and India being the Jargest democracy in the werld, needs to
ensure that the independence of its judieiary is not affected. The post of governor
has always been used by the executive to fulfil} its political goals and has therefore
been adjudged as “executive parronage™.!! In most of the eascs someone who
sympathizes with the ideology of the govermnment in power, or has alded it through
some or the other way, is given the gubematorial post. Tho best cxample of it
would be, the act of the UPA government, to ask governors of various states to
resign, who were appointed during the regime of Cangress government.’* At the

1 Nuopur, supra note 1, at 35t.

11  Sudhanshu Tripathi, Indian Federalism: at Work: Role of Governor, 54(1) INmaax 0URNAL oF
FLELK ADMINIETRATION 61, 61 (Jan-March, 2008).

12 After Governors, Modi government asks NIDMA, NCW, SC/3T panel heads 1o resign, s
Toay June 19, 2014, mailable ot htp:ffindistoday.intoday. in/story/modi-government-asks-
ndena-oew-se-st-pancl-heads-to-resignfl /36 76 1.2 bamnl {Last visited on October 19, 2015).
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place of these governors, the pro-BJP people were appointed as the Governor. It
has not happened for the frrst time, whenever there is change in government at
the Centre the same act is repeated.’

As, 1t is proven that governor in India are appointed at the mercy of the executive
(the government in power), the appointment of a former CJ, will affect the
independence of the judiciary, as it will lare the Supreme Court judges to decide
in the favour of the executive, every time a case involving Union of India appears
before their bench. The impartiality of the judges will be drastically affected, the
scales of justice with a large probability will weigh heavier on tho side of the
executive, irrespective of what rule of law says. The mpartiality of yudges will
lead to loss of public confidence in the judiciary and hence again a cycle wil) go
on and will lead to destruction of pillars of democracy. The rule of faw is the
foundation of demecratic society. Judiciary is the guardian of the rule of law."
Hence, judiciary is not only the third pillar but the foundation of democracy ard
its essenee need to be preserved

Prior i the National ¥ndicial Appointments Commaission act {which is now stuck
down),'* as pex the Constitution of India, Article 124(2),' and its mterpretation as
taken up in the SCORA judgment,” and the third judge case," the Chief Justiee
of ndia and four other senior Supreme Comrt judges were to hold almost the
wholesome anthority in appointment of Supreme Court judges. Therefore, in
order to impress and please the executive for future benefits, they would
recornmend the name of those judges, whose appointment will be favorable for
the executive. The chances of appointment of an impartial and hencst judge will
decrease exponentiaily. Tt is not only that the independenee and impartiality of the
supreme judieiary will be only affected.

Aecording to Asticle 217(1) of the Constitution,” the Chief Justicc of India plays
big role i appeintment of High Cowurt and the Chief Justice of the High Court.
Hence at the level of High Court also the prevalence of justice will be highly
scaled down, as for the justice to prevail, honest and impartial forbearers are
required, which would not be there. In eonstusion, the whole judielary of India,

13 Joshi, suprz note 4, at 374,

14 7N Codavarman Thirummdpad v, Ashok Khot and dne, AIR 2006 5C 2007,

15 Krshnadss Rajagopal, SC Bench sirikcs down NJAC Act as “umconstitutional and void”, ne
e, Qctober 17, 2015 availebile o hapfferarwthehindu. commews/natiomal 'supremc-court-
verdict-on-njac-and-collegium-system/articls 7 769266.00e (Last visited on Detober 19, 20135).

16 The Constitution of India, 1950, Article 124(2}.

17 Supreme Court Advocates-On-Record Association v. LUnion of India, (1993) £ SCC 441,

18 In re: presidential Refereace, AIR 1999 5C 1: (1998) 7 SOC 739,

19 The Constitution of India, 1954, ArncLe 217010
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would be standing on very Jow grounds, rather will be kneeling down in front of
the executive. Tn order to save the judiciary from the fermites, all these sort of
executive baits should not be allowed to exist.

I the NJAC act® would not have been stuck down, it weuld have been the ene
govemning the appointment of judges. If the composiion of the commission which
would have been respensible for the appointment of the judges is analyzed, it
wouid have had more detrimental effect than the one which in the earlier situation
might have had. The commission was supposed to comprise of the Chief Justice
of India, two seniér jndges of Supreme Court, the Union Minister of Law and
Justice and two eminernt persons who were to be appointed by a commiites
comprising of CJ1, the Prime Minister and leader of Opposition in Lok Sabha? it
can be very well inferred that the influence of the executive would have muitiplied
under this situation. Hence, the mélange of judiciary and exeentive should not
have been allowed, by appointing an ex-CJ1 at a gubernatorial post.

d. Judicial Review: How will they be able to make a eost-benefit analysis?

Laski has very appropriately iltustrated that® “The intention of parliament is to
be discovered by a body of independent persons, free from any direct
interest in the result, and trained by long years of practice to standards of
Judgment by which that intention may be tested”. The Constitutionat law being
findamental lfaw of the land,® and Supreme Cowurt being the puard of the
constitation, Judicial Review has been the principle which alds the apex court in
doing so.

Judicial Review which is a part of the basie structure of the Indian Constitution
will be drastically affected, due io such kind of appointment.

The apex court by wing its power of Judicial Review, under Article 32 of the
Constitutien,” has adjudged many amendments and many provisions of the
legislations passed by the parllament as onconstitutional. It coald have only been
done, when there was no pressure of any sort, physical, mental of its own desires
on the supreme judiciary. Many cases were brought up against the executive,
regarding custodial deaths, fake encounters, natural resources atlocation, but the
court never hesitated to deeide against the executive, when the executive was at
faukt. Ail these decisions ot only widened the scope of fundamental rights given

The National Judicial Appoiniments Commission Act, Act No. 40 of 2014,
The National Jodicaal Appoigtments Commission Act, Act No. 40 of 2014,
Harold L Laski, Parmuamentaey Governsent i Excrano 360 (1952).

Prof. Chakeadhar Tha, Jmioial Boview oF LEGSLATIVE ACTs 25 ([974),

The Constitution of India, 1950, Art. 32,
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to the citizens by the Constitution, birt alse made the executive more accourntable
for its deeisions and actions, 1f Supreme Cownt judges will be given the bait of
being appointed at a gubernatorial post, post-retirement, they will obviounsly get
trapped in the trap sct by the executive. Hence, for them the benefit accrued to
thern will appear any <day more than the cost whieh will have to be bear by the
eitizens at large and the democracy in specifie, Hence, Art. 32 of the Constitution
may become sort of redundant.

H Separation of Fowars: Appolntment of governor ou merey of the
exeentive

Our constitution contains checks and balances, which require all the three wings,
the Judiciary, executive apd the legislaturs to work hammoniousty, but that does
not mean to further each other’s personal miterests. As have already stated that,
the post of govemor has become a post at the meroy of the executive and by
appaintment of retired Chief Justice of India, the two separate branehes of the
state, the executive and jdiciary are geiting embroiled with each other, amd
somewhere down the line judieiary will get dommated by the executive. The
separation of power, which is the basie tenet of appropriate fumctioning of a state,
s0 that a system of checks and balances can be maintained, would not survive.
For, this instance, history support the argument with wholesome ngor, that how
for the benefit which the judges were going to get through the executive, they
gave decisions, keeping justice and rule of law at abeyance.

In Golak Nath v. State of Punjab® the court held that Parliament could not
amend the Constitutien in a marmer that infringes the fundamental right of any
citizen of India. In.the landmark decision judgment of Kesavananda Bharati v.
State of Kerala® a 13-judge beneh overmuled the court’s decision given in
Golak Nath. But through a majority of seven-to-six, it beld that Parliament did
uot have the powet to make any structural changes to the basic feahures of the
Constitution,

The government instantaneously struck back and displayed its power on 25 April
1973, on the very day next day to the day en which Kesavamanda deeision was
given, the central government announced that the noxt Chief Justice of India
would be AN Ray, who was the fourth most senior judgs on the court at that
time. Until then, the eonstitutional eenvention of appointing the sentor most judge
of the Supreme Cowrt as Chief Instice was followed.? Each of those, whom

25 Suraj Narain Prasad Sinha, Efficacy of Judieial Accountzbility, 35(1-4) [MDIaN Bar REVIEW 1,
t (Jan-Diec, 2008).

26 Golek Natk v. Siate of Punjab, 1967 ALR. 1643,

27 Kesgverwendy Bhavarl v State of Keralo, AR 1973 5C 1451,

28 Justics demiod to the Judge, SUNDAYTIMES, Febwuary 10, 2018, available ar http:d/
waww.sundaytimes Jk/10022 1 Internationalfmt 01 Jiml {Last visited on Getober 19, 20135).
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Justice Ray superseded, had held against the government in key cases, ineluding
Kesavananda Bharati®

One of the very influential miuisters at that time, Moban Kumaramangalam
claimed “that the government had a duty to consider the philosophy and
outiook of a judge in deciding whether ke or she ought to lead the Supreme
Cowrt,™* Though this eJaim of his may soond reasonable encugh, but it woald be
really hard to identify, whether the outlook and philosophy need to be that of the
leader of the Snpreme Court or the one which would align with the philosophy
and outlook of the government in power. The reasoning behind the convention of
elevation by sentority was that, it safepuarded the judieial independence; otherwise
In order to satisfy their greed for mére power, judges in order to be elevated to
the post of Chief Justice, wouid make conscious effort to align their ideology with
that of the government.

in one of the most pusillanimons decision, given by the Supreme Court, through a
majority of four-to-one, the apex court proved in the habeas corpus case, that
“it was powerless in the wake of the Emergency fo question execitive artions
of preventive detertion.” The ouly judge who didn’t get deterred by the executive
was Justice HR Khanna, who wrote a historic and mfamous dissenting opinion,
ard also paid a huge amount by exhibiting bravery by performing his duty to the
mark. When Justice Ray retired as the Chzef Justice of India, the Indira Gandhi
govermment zppointed MH Beg as his suceessor; though according to the
convention of seniority it must have been Justice Khanna, whe should have been
appoimted as the Chief Justice. He got rewarded very well for perfonming his
duty.

These two examples clearly show if being the judge one favor’s tho executive,
be will be well rewarded by the executive. Hence, histery proves that if, the CJ[
would be appomted as Governor post-retirement, separation of power would
remain in theory only, not in practice, and all the principle of justice and
sceocntabillty of the government will be fiouted. The constinttional assembly
debates and the various suggestions it sought, show that the draflers intended, as
ean be inferred from the speech of the Editor of the Indian Law Review apd the
many othcr members of the Calcutla Bar, (at the time of drafiing of the

20 Ashok H. Desal md 8. Muralidbar, Public Interest Litigation: Potential and Probiems m
SUBREME BUT MOT merarumie 158, 172 (B, Kirpal eds. er al 2000),

30 Surith Parasart by, By Appoimtment Only, TiE cARAvAN, August t, 2014, aveifable at hitpeff
wwnw.caravanmagazine. in‘booksfappointment-oaly *page=0,1 (Last visited on October 19,
2015).

31 ADM Jabaipur v Shivkanr Shakla, AR 1976 SC 1207,
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of judiciary, bul alse the gubernatortal post. This cunvention should also develop,
g0 that one of the basic tenets of the Constitution, which is “astice™, could be
ensured in the country.® The framers of our constitution while agresing to an
appointed Govemor expressed the hope that in normal working of the Constitution,
the convention will grow up of the Govermment of India consulting the provincia!
cabinet, in the appointment of Governur.¥ However, this hope bas been belied
and the governors ure appoimted on party affiliations. Hence, going by the mtention
of the drafters, a constitutional cunvention of consulting the chief minister and his
cabinet, for appointment of the Governor should develop.

€. Administrative Reforms Commission:
The ARC recommended that,*

“A person to be appoinied as Governor should be one who hos had long
experience in public life and administration and con be trusted o rise
above party prejudices and predilections. He should not be eligible for
Jurther appointment as Governar afier the completion of his term. Judges
on retirement should not be appoinied as Governors. However, o Judge who
eniers public life on retivement and becomes o legislator or hold an elective
affice may not be considered ineligible for appaimment as Governor”

In 1969, itself the commission recommended not to appoint a retired judge 2s the
Governor Hence, they rmust have taken in consideration the basie tepets, which
have been discussed above.

Other reasons:

The Comptroller and Auditor General, though ranked ninth in the order, is stili
harred to take up a any post under government of India or the Government of
any state, as Art. 148(4) states® “The Comptroller and AuditorGemeral shall
rot be eligtble for further office either under the Government of India or
under the Government of any State afier he has ceased to hald his office.”
His process of removal 5 2t par with that of a Supreme Court Judge, according
to Art. 148(1} and his work involve that of to check and expose any sart of
discrepancy in the accounts of the government.

46 Id, at 145,

47 Statement of Alladi Krishnaswami Ayyer, CosTrmuesT AsseMBLy DEBATE {01 VII) 432-433
(1949},

4% Administrative Reforms Commission, Report on Cenre-Stae Relations:Recommendations 7,
24 {June 1969}

49 The Constitvtion of India, 1950, Article 148(4).
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d. Cooling off period:

I has been sugpested by many that, a cooling off period of two years should be
kept between the retirement and appointment to any new political post.¥” If this
argument 13 aceepted heve for the CJI also, the winle ganut of arguments made
itz the above sections will become worthless, as what is intended to be preserved
is the independenco of the judiciary, as it will be still largely affected, if in any
case a CJI is given a political post afler refirement. And while in office they may
support the executive, whether there is a bar on them for two years or not.

¥ Conchision

The rescarcher through ber research has reacbed the eonclusion thal, the
appointment of the former Chief Justice of India, Justiee P. Sathsivam as the
Governor of Kerala, was not an appropriate appointment. It was not an appropriate
appomtment, as it was on the basis of “qeid pro guo ”. Justice Sathasivam did a
favor by ruling in favor of the party member of the ruling government and got
rewarded for it in retum by being appointed as the Governor of Kerala Even if
the argument of ne et of favor can be accepted, this appointment has set a

bad precedent.

Thus appointment will erode the independence of judiciary, as the judges wiil try
to align their ideology with that of the Govemment in power, in order to fulfill
their post-retirement inferests. The political post of Govemor being the one in the
hand of the executive, the whole concept of separation of power will get adversely
affected, as the judiciary won’t function to check the discrepancies in the actions
and decisious of the Govermnment and hence, injustice and no rule of law will
prevail. Due to this inter-mingling of judiciary and the executive, the publie will
also lposc faith i the judiciary, one which is considered to be the custodian of the
Constitution. I the judieiary wen’t have the courage to go against the executive,
the history of 1970s would be repeated ang inferripg from that no scope of
Judicizl Review will be left.

This appointment has also breached the order of protocol, as the person who was
earlier at the monber sixth position, has now gone down o mumber eighth. The
Administrative reforms Commission has also suggested to not allow retired judges

¥ Can't fix cooling-off period for judges-SC, nie tmow, Cetober §, 2014, awadable ot hittpe//
woww:thehindu comy/oeves/oationaleant-fix-cooling-off-period-for-judpes-sofat ick 648171 § ace
{Last vizited on October 10, 20153,
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manifestly and undoubtedly be seen to bz done.™"® The NJAC judgement violates
both these principles of natural justice by allowing interested individuals (judges)
to decide a case in which their own interests wete involved: If the proposition
that the judlciary is ‘State’ is accepted then the petitioners can claim that the
judlciary by being “a judge in its own cause” has violated their rights inder Art
14. This argrment is based on the presumption that tho judiciary as an institution
is a party whose autonomy is at stake and hence, it is an interested party who
should not be grven the power of adjudication. The Supreme Court however, in its
defence is the authority which decides any substantial question of law and is
emtrusted with interpretation of the Constitution.’®

A suggestien which was advanced by one of the petitioners was that of holding a
referendom to decide the matter.”? However, the problem with allowing the
general pubbe to decide such an important constitutional questions is that they
might not have requisite understanding, of the matter and their opinion may be
largely influenced by pepular media impressions and not by actual legal/
Corstitutionza! arguments.

The question of conflict of interests wus raisad in the petitions not so much at the
level of the institution of the judiciary but at the level of individual judges who had
very specific inferests involved, Justice Dave who was the Presiding judge of the
three judge bench which was initially hearing the matter end later of the five
judge bench before which the matter was brought was part of the collegiom as
well as the NJAC. On these grounds it was sought by Mr Nariman that Justice
Dave should not participate in the NJAC whereas Mr Mathew Nedompara
sought his recnsal. Fellowing these requests Justics Dave recused himself. Justice
Khehar in his recusal order pomted out that Justice Dave was not an interested
party because he would be involved in the appointing procedure irrespective of
whether the collegivwm system is enforced or the NJAC Commission is used for
appointment. Hence, the outcome of the judgement wonld make no difference to
his position. What Justice Khehar however failed to note was that the kind of
power which Justice Dave would enjoy as part of the collegiom or the NJAC
would be vastly different and becaase of the difference in the weight that his
opiion would carry under the different systems, he would be an interested party.

Justice Khehar’s recusal was requested on similat grounds as Justice Dave’s as
he was 3 member of the coliegimm but not of the NJAC and hence his own

10 Ashish Makbija, Principles of Natural Justice, available of hitpdfwwe.lawpact orgfuploads’
PRINCIPLES:200FH20NATUR AL 20FSTICE. pdf {Last visited on Novernber 8, 201 5

11 An. t45, Cosririmon of Inpia, 1950

12 Thiz was suggesied by one 0f the petitioners, Mr Mathews Nedumpara. Reference was made
tx the matter of tetirement age of judges in Avstralia which was decided through s roferendum.
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interests were at stake in the matter. Justice Khehar expressed donbt abom the
prayer for recusal as the same groumds applied equally to J. Dave but a similar
request was never made when he presided over the maiter for 2 long time (He
took into account only Mr Nariman’s submission that he had never requested
Justice Dave’s recusal whereas Mr Nedumpara’s request for recusal of Justice
Dave was ignored). According to Justice Khehar he would be part of the NJAC
Commission shortly und so irrespective of the degision he would be part of the
appointment procedure. Similarly all his brother judges would also eventually be
part of etther the collegimm or the NJAC coramission so raising such an objectien
specifically against himn was not justified. Aecording to hum, the prayer for recusal
should be accepied only if it is justified. Since the prayer in this case was uct
justified according to him, recusing himse!f from presiding over the judgement
would amount to derediction of duty which he was sworn to discharge, He thas
decided to continue on the Bench. Considering that almost ail of the dges (and
in fact, the judiciary as an institution) was an interested party, the failure to find a
more suitable and seemingly less unfair way of adjudicatmg the maiter casts
aspersious on the mesits of the judgement itself.

M Jadicial Precedents and their Treatmeni

Respondents placed reliance on the First Judges® case whereas petitioners
relied on Serond and Third Judges ' case. It was the contention of the respondents
that the Second and Third Judges” case be overruled since important aspects of
the matter were not raised before the Court in these judgements. Since, a bench
with lower strength cannot under normal eircumstances overrule the judgement
given by a bench with higher sirength, the issue was contentious. However,
according to Justice Khehar, the Court was looking mto the question of whether
there was 2 need for review of the older judgements. Hence, the question was
not whether a five judge bench conld overrule the dacision of a nine judge bench
but whether a five judge bench couid decide whether the older decision needs to
be looked into again.

The onus of proving that the Second and Third judges® deserve a review was on
the respondenis. However, in Justice Khehar’s opinien enough material had not
been produced before the Court to discharge this burden. The Court was espectally
apprehensive about leoking again into the Second and Third judges’ cases since
the Union itself in the Third Jodges' case had said that it bad accepted the
decision of the Second Judges’™ case as binding and was simply seeking a
clarifieation on it.

Whiie the need to protect judicial appointments from pobtical influence is not
being questioned what is doubtful is whether the Coustituent Assembly intended
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back to ancient times of lord mahavira whe have Iead the path of Santharz.
According to jain text the great king Chandragupta mourya attain the proeess of
Santhara at the Sravanbelgola .This process can only be adapied by the people
who are having the capacity and will to give away all 1ts possessions, family,
partner , friends, and all the worldly pleasure . When a monk or any householder
adapt the process of Santhara one need to stop thinking about the death, the way
of death or even time of death. This process of death is a way to attain freedom
from the cycle of birth and death ,according to jain religion. Santhara s 2 art of
dying,

Basic principle of Fainism is “Ahimsa™ which means non violence, Fainism being
a very peace Joving religion one could not expect thom to support such anti peace
activity. Ideology of jainsim revelvas around the concept of mokshs and attainment
of moksha .According to the Jainism ,ome n the Jife of human should get rid of
the cyele of rebirth o1 “punar janam®”. If one need to get through this eycle one
should leave all the worldly pleaswre and get on the path of “tap” but for any
ascotic and house bolder path of Santhara is the way to attam moksha or
salvation, Santhara is not a way to die but this is to control the wrge of any
mdividual to Iive or die. In the Ratna-Karanda Sravakacara for Sallekhna 1t is
stated as under:-

“The hoty men say that salickhna is giving up the body (by fasting) when there is
an unavoidable calamity, severe draught, old age or incurable diseasc, m order to
observe the discipline of rctigien™ .

O Procedore of Santhara

Sallekhand is made up from two words sal {meaning ‘properly’™ and Iekhana,
which means to thin out. Santhara is a not a activity that 3 person can aitempt in
a day but it a series of activity, basically a complete procedure of day in which
one need to chanalise there mind and seul on the path of salvation. Santhara mn its
self is a vow “vrat” . Person who is moing for Santhara needs o adopt this vrat
wbich include reduction of needs of body and increase in the religions traming
and hearing of scared text. No person can take vows of Santhara by their own |
for foliowing this path individual needs to take permission of jain saint 1f they
permit the person after Iooking at the health issue ¢f the person and finds out thar
the person I now not going to recover the health even after proper medication
then only they permit the person for this. Even after this one could not conduct
further steps en their own one saint should be present at the time of this process
being conducted.

2. Nikhil Soni vs Upion Of Indiz & Ors {civil writ petetion no. 7414/2006)
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Governors with changing parties at the Centre, for the sole reason that the
Govemors are not “n tune’ with the peiicies of the Government at the Cenire.
Sarkaria Commission, in its recommendations states that “Tt is desirabie that a
politician from the ruling party at the Union is not appoinied as Governor of a
State which is being run by some other party or a combinmation of other
parties.”#There 15 a reason as to why this was suggested. Governors, rather than
being Censtitutional conduits between the Centre and State, tum into “tocils of
politicization” of the Ceptre and have, more often than once, helped further the
political interests of the party at the Centre, the party that gave themn the position,
In SR Chowdhari v. State of Punjab®, it was stated by the Hon’ble Court that
“Chief Ministers or the Govemors, as the case may be, must forever remain
conscions of their constitutional obligations and not sacrifice either poiitical
responsibility or parliamentary conventions at the altar of political expediency™

This poliey of appointing party favouritos of the Central Government was
questioned in B.P.Singhal v UOF. Here a writ petition was filed onder Pubiic
interest Litigation in the wake of the removal of the Governors of the States nf
Uttar Pradesh, Gujarat, Haryana and Goa on 2.7.2004 by the President of India
on the advice of the Union Coumcil of Mmisters. It was contended by the
petitioner that the withdrawal of presidential pleasure under Article 156, cannot
be an unfettered discretion, nor can it be arbitrary, capricious, unreasenabie er
mala fide. The Conrt held that though no reason need be assigned for
discontinuance of the pleasure resulting in removal, the power under Article
156{1) camnot be exereised in an atbitrary, capricions or wnreasonable manner.
The power wili have to be exercised In rare and exceptional eireumstances for
valid and compelling reasons.” Therefore, an arbitrary reason like the Governor
18 not “in 2yne” with the ideolegies of the Centre cannot be employed @ dismissing
a Governor, and a decision like this by the Cenire can be subjected to judicial
inquiry.

The Rajamannar Committee Beport in 1964, in this context, had recommended
that “He (the Govarnor) should not be liable to be removed except under proved
misbehavioor or incapacity after inquiry by the Snpreme Court.™ This has not
been properly implemented by the Centre.

Further, Sarkaria Commission said that the capricious power accorded to the
Centre under Artiele 156({1) creates constderable insecurity in the mind of the

Sarkaria Commizsion Report on Centre State Affairs, 1943, 4.6.19,
Awr 2001 Sc 2707,

Seipwaz at 26,

Thid.

Rajamanpar Committes on Centre State Belations Inquiry, 1969,
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. A thorough impeachment process needs to be intreduced for the post when
the pleasure of the President is withdrawn, so ns $o make the process of
removai more transparent. This would also instill a sense of responsibility in
the Governors to funetion inn a non-partisan and honest manner.

. Right of representation in Courts to be given to the Governor in case of
arbitrary reannval.

. Poiitical career of the Governor must come to an end once he is appointed
as a Governor. This will prevent the Governor from working like an “agent’
of the: party at the Centre and enhance the dignity of the office,

. The Chief Minister to be consulted during the appointment of the Governor
to make the process more non-Centric.

It has been stated and established in many sections above that the sanctity of the
Governor’s post has taken a beating over the many vears of independence of
India. The appointment procedure of the Governor 18 not very federal dne to the
dominance of the Centre in the said process. Rather than being a Inbricant for
the efficient werking of the Constitutional machinery, the post nf Govemor has
become a pelitical toel for the Centre, amd a gift for ¢id and harangued politicians.
The doctrine of pleasure has given a lot of free leasb to tbe Centre. In order to
change this situation, a lot of Commissions werc eonstituted, bat the
recommendations were not impiemented. The authors have provided suggestions
a5 t0 what has to be done to change and cleon the office of the Governor and
restore its dignity and importance. It is the belief of the authors that the said
recommendations, an onteome of the research the anthors have done, wilk do its
part to change the office of the Governor, as the Governor is the most important
cog m the wheel of the cart that is Centre-State relations.
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incarcerate nationalists' and, then J. Fazan Ali in the Brij Bhushan and Anr. v.
The State of Delhi* gave his opinion that, “The eonstitution framer must have
had before their mind the very widely accepted view supported by numerous
authorities that sedition was essemtially an offence against public tranguillity and
was connected in some way or other with public disorder.........That sedition
does undermine the security of the State is a matier which cannot admit of much
denbt. That it imdermines the “security of the siate™ usually throuph the medium
of “public disorder” is also a matter on which eminent Judges and Jjurists are
agreed.” Thus, it was dropped from the article 19(2) i.e. exceptions to the
freedom of speech and expressions.

Bul, it was a confusion that whether it would be covered under the clause
“security of the state” or “publie disorder”. The confusion was eleared by the
decision of the apex court in The Superintendent, Central priser v Ram
Manohar Lokia”, where it was held that the wide concept of “public order” is
split up under different heads (security of the state, friendly relations with foreign
states, pubhc order, deceney or morality em) and it observed that while all the
grounds mentioned ean he brought under the general head “public order” in its
most comprehensive sense, it was important that “public order” be demarcated
from the others and also, the opinion of ¥. Fazan Ali in Brif Bimshan and Anr. v.
The State of Deihi® snhstantiates the aforesaid view. Thus, it could be said that
the term public disorder and the security of the state are differentiated only by
degree. Henee, The offence of sedition in general affects, the public tranquiflity
but it could undermine the security of the siate, if it is grave in nature.

IV “Government established by Law” and “The Person Time being
engaged for carrying on The Administration”

The term “government established by Iaw in India™ includes the executive power
in action and it does not mean merely the constitutional framework. It includes
state government as well as a central governmenl.? Further the apex court in
Kedarnath Das v State of Bihar® case has distinguished “the term ‘Government
established by law’ and ‘the person time being engaged for carrying on the
administratien’, the former is a visiblc symbol of the state. The very existence of
the state wifl he in jeopardy if the Govemment established by law is subverted. 1t

18 Bnj Bhushan asd Anr. v. The State of Delhi, A LR, 1950 S.C. 129,

1% The Supermtcndent, Central prison v. Ram Manohar Lohia, A LR. 1960 8.C. 633.
20  Brj Bhushan and Anr. v. The State of Delhi, ALK, 1950 S.C. 129

21 Kshiteesh Chandm Roy v. Emperor, 1932 LLR. 59 (Cal.} 1197,

X Kedamath Das v. Statc of Bihar, A LR, 1962 5.C. 955,
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man’s sentiments or action and yet to like him. Further in Queen Empress v
Ramchandra Narayan®®, The Court did not agree with the notion that
“disaffection” was necessarily the opposite of affection, but it advocated that an.
atternpt to excite disaffection amongst the masses was to be construed as an
attempt to “exeite political discontent and alienation from their allegianee to a
foreign sovereign.” In Queen Empress v Bad Gangadhar Tilak”, 3. Strachey in
his opinion has beld that, “it is not material that whether disturbance or any
outbreak is caused or not by such articles. If the accused is intended to cause
rebellion or distrbance, his act would doubtless fall within secton 124A%. Tt
meams simply having hatred or enmity against the governgment would bring charges
at the home mnder section 124A. Whereas, in Quecn empress v. Amba Prasad®,
the Conrrt, bowever, beld that even in eases of “disapprobation’ of the measures
of the government, if it ean be dedueed from a “faxr and impartial eonsiderstion
of what was spoken or written”, that the intention of the accused was to excite
feelings of disaffection towards the government and therefore it could be eonsidered
a seditious act. Thus “disaffection”™ would include the “absense® or “negation™ of
affection as well as a “positive feeling of aversion” towards the goverrmnent.
Hence, it could be deduced from the aforementioned judicial pronouncements the
word “dizaffection™ has becn interpreted very widely, it has been given a very
wide scope.

b. FEDERAL COURT AND PRIVY COUNCIL

In Niharendu Datt Majumdar v King emperar®, the question before the federal
eourt was, whether the delivered speech by an appcllant was “prejudicial act”
which is made an offence under section 34(6) of Defence of Tndia rules {mutznis
mutandi to the law of sedition). Sir Maurice Gwyer, Chief Tusiice of the Federal
Court at the time, held that the mere presence of vielent words does not make a
speech or publication seditious. Instead, be was of the bellef that in order to be
brought unider the ambit of sedition, “the acts or words complained of must cither
mejte to disorder or must be such as to satisfy reasonable men that that is their
intention or tendency. Thus, public disorder or the reasonable antieipation or
likelihood of public disorder is the gist of the offence.”

B soon afier this decision Privy Council in The King Emperor v Sadashiv
Naravan Bhalerao™ overniled the Federal Court decision and held that “They

{ueen Empress v. Ramchandra Narayan, 1897 tL R. 22 (Bom.) 152.
Queen Empress v Bal Gaogadhar Tilak, 1897 1LLR 22 (Bom.) 112,
{Jueen empress v. Amba Prasad, 1398 LL.E. 28 (AlL) 55.

Niharendu Datt Majamdar v King emperor, AJLR, 1942 F.C° 22

The King Emperor v. Sadashiv Narayan Bhalerao, A.LE. 1947 I.C, B3,
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beld that the expression “excite disaffectien” did not include “excite disorder”
and it is not an essential ingredient of a prejudicial act as defined in rule 3446) of
the defenee of India Rules (or of the offence under section 124A, Penal Code)
that 1 should be an act which is intended or is likely to incite $o public disorder.
There 15 nothing in the language either section | 24A Penal Cede or Defence rule
J4{6)e} which eould sugpest that “the acts or words complained of must either
inclte to disorder or must be such as to satisfy reasonable men that that 1s their
intention or tendency.” Thus, former view suggests that there must be a public
disorder or reasonable anticipation or likelihood of pubiic disordex followed by the
act whereas, later view suggests the speech itself, and whether or not it leads to
any publlc dizorder eonld be an offence. If we go by the Privy Council decision
the offence of sedition should be rendered as incoustitutional. While going with
decision of Federal Court, sectien 124A ean very well be contioucd.

€. QUESTION OF CONSTITUTIONALITY

The way back m 1930, in case of Tara Singh Gopi Chand v. The State”™ Funjab
and Haryana high oourt held that, “A law of sedition thought pecessary during a
peried of foreign ruie has become inappropriate by the very nature of the change
which has come about............. It is enough if one instance (unsuccessful
atternpt to exeite bad feelings is an offence under section 124A) appears of the
possible applieatian of the section to curtaifment of the freedom of speech and
expression 10 2 manner not permitted by the constitution. The section then must
be held te bave become void.” And to avoid this constitutional difficulty the ¥
canstititional amendment was brenght and the words “in the interest of” “publie
order” were added.

After R years, again the question of eonstitutionality of the {aw of sedition brought
before the court in the euse of Ram Namdan v. Siate of UP¥, where the
Hon'ble Allahabad High Cotrt held that the said section inhibits the freedom of
speech and expression mentioned ander article 19(1) and the restrictions imposed
under article 19(2) of the constitution do nor pass the test of reasonability benec
ultra-vires. But soon after 5 years the decision got overruled in the ease of
Kedarnath Das v. State of Bihar®.

In Kedarnath Das v Siate of Bihar¥, eourt beld that “To protect the freedom of
speech and expression, which is sin qua non of a democratie form of government

3t Tara Singh Gopi Chand v, The State 1951 Cr.L.J. 449,
Bam MNandzn v. State of TP ALR. 1959 Atld 1ol

Kedarnath Das v. Siate of Bihar, ALR. 1962 5.0, 935,
Kedumnath Das v, State of Bihar, A LR, 1960 8.C. 955,
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that our constitution has established. This Court, as the custodian and guarantor
of the fundamental rights of the citizens, has the duty cast npon it of siriking
down any Iaw which unduiy restricts the freedom of speech and exprezsion. But
the freedom has to ba guarded agamst becorning a lleense for vihfieation and
conklernnation of the Govermment established by law, in words which ncite violence
or have the tendency to create public disorder.™ Thus, it was held that any law
which is enacted in the interest of public order may be saved from the vice of
constitutional mvakhdity.

Thus, it has been seen that the desirzbility of having a law of sedition in our
statute book may be examined and its proper meaning and scope determined so
that a law of sedition, if it i3 necessary must fit in not only within the four eormers
of the constitutional provisious but must also be in eonsonanee with the democratie
spirit and traditions which pervade our Constitution.

d. OTHER CASES RELATED TO THE LAW OF SEDITION

The law of sedition has heen invoked very frequently and in a very sporadic
manner in recent pasi history. These are the few instances where the Suprems
Court gave its opiniun about the {aw of sedition.

In Balwant Singk v. State of Pwgab®, where it was held that “an applieation of
sedition would be attracted ondy when the accused bings or attempts to bring
into hatred or contemnpt or excites or attempts to exeite disaffection towards the
Government established by law in India, by words aither written or spoken or
visible signs or representations etc.” The mers easual raising of slogans a couple
of times without the intentlon to ipeite people to create disorder woutd not
constitute a threat to the Government of India.

in Sanskar Morathe vs The Stote Of Maohorashira And Anr® the Court has
taken 2 very liberal view and previded a guideline for implementation of the
charge of an offence of sedition. The count has held that “Obscenity or vulgarity
by itself should not be taken inte account as a factor or consideration for deciding
whether a ense falls within the purview of Section 124A of IPC, for they are
covered under other sections of law. The section aims at rendering penal only
such activities as woutd be intemded, or have a tendency, to create disorder or
disturbance of publlc peace by resort to vielence.” Thus, the ceurt has ruled out

Then in recent case of Hordit Bharat bhui Patel vs. State of Gujarar & Ors%

35 Babwant Singh v, Stale of Punjab, {19553 3 5.C.C. 214,
36 Sanskar Mamathe v. The State Of Maharashtra And Anr, (2015) 5.C.C. Onlire Bom. 587,
37 Mardik Bharat bhai Patet v. State of Gujarat & Ors, (2015) | B.C.R. (Cr} 542,
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Gujarat High Court has again considered that what actually constintes sedition.
It was held that, “a speech or a statement, in whieh the speaker exborts the
persons, who are {istening to him, te resort to viclence, prima facie, could he said
to he intended to exeite disaffection towards the established Government and
amounts to an offence under Section 124A of the Indian Penal Code™.

The Supreme Court initially applied an older and weaker American standard,
which required merely the “bad terdency™ or “likelihood” of violence as a
consequenee of speech. Then in middle era cases i.c. after 1962-2000 the
restriction in question must have a proximate relation with the object sought to be
achieved, must be proportionate and must not be “remote, arbitrary or fanciful”,
And finally, in Arup Bhuyan v State of Assam™, and Shreva Singhal v. Union
of fndia® where the Supreme Court has applled the modern Amenean test of a
“clear and present danger™. Laid down most prominently in the decision of the
Supremc Cowrt of the United States in Brandenburg v. Ohio*!, the test requires
that restrictions cannot be placed on speech unless it is directed to inciting, and is
likely to incito “inminent lawless action”.

¢. RECENT INVOCATION OF LAW OF SEDITION

The reeent data relensed by the National Crime Fecords Burean in the August
2016 for the crimes in vear of 2015 manifests that how the law of sedition has
heen rampantly misused as there were total 30 meidences have been recorded
for the offenee of sedition and total 73 persons have been arrested.* These are
the few instances where the law has been abused by the state authorities:

JNU INCIDENT: The students from JNUI organized an event on % Feb, 2016
onh eampns against the capital punishment to the 2001 Indian Parliament
attack eonvict Afzal Gure. In the event Anti-India slogans were raised from the
members of the Democratie Studenis Union. Students in the vidco are heard
saying slogans like: “Kasher ki azadi tak bharat ki barbadi tak, jangh rahegi jari™,
which led to arrest JNU Students Union’s president Kanhaiya Kumar and Umar
Khalid on the charges of sedition. Here, it can be seen though the anti-indian
siogans were raised but there was no public disorder or the reasonable
anticipation or fikelihood of public disorder was eaused which has been held
as the gist of the offence of sedition by the federal court and upheld by the apex

38  Schenck v United States, 249 118, 47, 47 (1919).

39  Arup Bluyan v. State of Assam, {2011) 3 5.C.0. 377

40 Shreya Singhal v. Union of India, (2013 12 £.C.C. 73.

4l Brandeoburg v. Oluo 395 U3, 444, 444 {1969},

42  bupriocrb.gov.in/StaiPrbbeations CIHC 20 1 SFTLES Table %2021 1. pdf
43 Kedaenath Das v. State of Bihar, A LR, 1963 5.0 955,
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violates the freedom of speech and expression. As we saw above that the term
“Sedition” had been Intenttonsily dropped by the framers of the Constifution from
Article 19(2), the exception clause to free speech, only because, the founding
fathers had said, *a line must be drawn hetween criticism of Government which
should be weicome and mcitement whieh would undermine the security or order
on which civilized life is based, or which is caleulated to overthrow the State.
Therefore, the word ‘sedition” has been omitted,”™

1t is an offenee incorporated into the Indian Ponal Code (IPC) which the
govermments have found handy to silence or discipline erities.® If there is to be a
pablic order inciiement offence, the scope of the offence should be very narrowly
eonfined so that inciiement operates ta catch only those forms of behavior which,
“eome dangerously close to the security of state™. Tt is elearly being used against
that specifie class of person who raises voice against the polieies and activities of
govemnment. Citizens in a democratic country should be free to criticize their
governments, L.e. what a participatory govermment is zli about. Bnt, Sedition has
been provided as a 100l iu the hand of the government to suppress the voiee of
people. The retentiun of sedition Jaws in India’s statute books and the resulting
arbitrary tnplementations of the said Jaws to ciminalize the ‘disaffection® towards
the state are undesirabie in a democratic suciety. 1t is 2lse being used to suppress
any sor of disapproval of the views of the government, and aiso any other
political thinking whieh goes against the government of the day. Mahatma (andhi
has termed it as a “prince among the pohtical sections of the IPC designed to
suppress the liberty of the citizen™.

In India, the law in the statute is written in such a way that it would sutfice to
make a surprising nurnber of persons guilty of sedition; no one, however, supposes
that it is to be read in this literal sense once the apex court has very rightly
interpreted it in 1962 and stayed firm in its epimion. But, the trial courts are
applying it in very broader sense (as Privy Council appiied in 1947), Therefore,
the law in the statiute book has lost its potency. Every organized soejety has right
1o protect itsclf against any attempt which subverts it, cannot be denied; but the
attempts whieh have seemed grave to one age may be the snbject of ridicule in
another. Hence jndicial decisions must vary with the time, political temper and
decisions given in particular period of time whbich were no doubt appropriate at
the time when they were given may well be inacceptabie o the eircumsiances
of today. It is also very well recognized that the right to wtter honest and reasonabie
criticism is a source of strength to a eommunity rather than a weakness.

54 Constituent Agsembly of India Part 1 Vol VIT, 1-2 December 1948, available at hitp:f/
parlinmentofindia nic infls/debates/vol 7pl 6b.him accessed on 23 March, 2016,
35 P . T Achary | Remder Scdition Unconstitational, The Homdw, 14 ect, 2015, at 10.
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of its power under eminant domain in lieu of cormpensation whicli is computed at
the market price while the subjective price of the property for the owner was
higher than the marker value of the property. This property is then sold to another
private ontity at a price whicli is less than what that private ontity was wiliing to
pay. This means that is possible that the property is transferred from a liigher
valuing owner to a lower valuing owner. Such a situation would not have ocgurred
in case of 2 Ifree market exchange. This entails that eveu payment of
compensation cannot alone prevont the possibility of abuse of the property by the
government.

Theretere, the public-use requirement prevonts this situation by prohibiting the
ase of takings to bypass markets and transfer private property from one private
person to another thereby benefiting one private party ai the eost of the other
Instead, property must be taken for a public use.

It must be understood that while identifying what “public use™ ontails, scholars
have evolved a narrow and a broad conception of the term. The prior requires
that the taking, in literal sense, is pliysically used by a segmont of the public. On
the other hand, the latter merely requires that the taking produces a public benefit
or advantage. The broader test has come to become the generally accepted
puineiple.!! 1t is for this broader understanding of the term “pubtic use” that the
government has heen justifying its land acquisition activities, In Part 11l of the
paper we shall discuss why the LARR {Amendmont) Bill, 2G3 5 has come under
scrutiny for its wider understanding of the term: as compared to the LARR Act,
2013.

¢. ‘Just’ Compensation
What Is Efficient Compensation?

As has been mentioned above. it is imperative for any process of land transfer to
compensate the adversely affected parties so that they are not left worse off,
This is the idea behind the concept of Pareto Efficiency. Pareto efficiency, which
i3 also somemimes referred to as allocative efficiency, taliis of the satisfaction of
individual preferences. A particular situation is said to be Pareto or alloeatively
efficient if it is impossible to change it so as to make at least one person better
off (in his own estimation) without making another person worse off (again, in his
owm estimation).” For a potential Pareto improvement™ to ocour, it is required

10 Swpro note &

I Berger, The Public Use Requirement in Eminent Domain, 5T OR. L. REv. 203, 225 (1975}

12 Vilfredo Pareto wus Mtalian cconomist who used the concept in his studies of econumic
cificicncy and income distribution
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HI LARR (Amendment} Bill, 2015: An Economic Analysis

In this Part, we shall attempt a detailed assessment of the amendments proposed
in LARR Act, 2013 by LARR {Amendment) Bill, 2015 in the ligit of the general
economic analysis of the eminent domain undertaken in the precedmg section.

a. Landowners az Stakeholders
Emerging As Losers

The first major change that has been brought about in LARR Act, 2013 35 also
the most controversial one. As per the new preposed law, the five categories of
{i) dcfense, (ii) rural infrastructure, (iii) affordable housing, (iv) industriat corridors
{set up by the govemment/govemment undertakings, up to ! krn on either side of
the road/railway), and (v) infrastructure projects are exemptad from the requirement
of consent of 80% landowners in casc of privaie projects and 70% landowners in
case of Public-Private Parmership Projects (PPPs). It must be noted here that
these five categories are very baoad in natoe and cover more or less a large
number of proiects for whicli land may be acquired for public use. The natural
implication of this is that the entire process of land acquisition becomes less
consultative and the situatiou reverts back to a pre 2013 scenario. Quite
understandably this gives rise to opposition an behalf of the iandowners against
the taking which may semetimes impede the developmental projecis as we have
seem m Part 1)

Additionally, the requirement of a Social Impact Asscssment (SIA) is alse lifted
for the above 5 categories. The object of conducting S1A is to alert the planners
as to the likely benefits and costs of a proposed project, which may be social and/
of ecanomic so that an informed decision can he made with regard to the project.
The most useful outcome of a SLA is to develop mitigation plans to overcome the
potential negative impacts on tndividuals and communities.™ The most significant
use of conducting S1A was that it estimated information oo not the only the
owners of the fand, but alse tock into aceount the effect of acquisition ont those
who were dependant on the fand. As a result of scrapping S1A, this segment of
people remain unidentifled because of which the information on the cest of taking
remains incomplete and therefore the total compensation provided remoains
inefficient. This situation is a failure to provide “just” compensation as was
discussed in Part 11 of the paper.

20 Social Impact Assezsment, Report of a Research Project on Soczal Impact Assessment of
RER Policies and Packages in India, Council for Social Development, 2010
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Thirdly, an additional criterion for determining the time period after which vnutilized
acquired land must be returned has been added. The Bili states that unutihzed
land mnst be retumed to the owner at the expiry of (i} five years, or (ii) any
periodd specified at the time of setting up the project. While the govemment
justifies the need by pointing out that prejects such as creation of smart cities,
industrial comidors, business centers, defense projects, highways, irrigation projects,
dams have a long gestation period which require a time period of more than 5
years, it arguable that the addidon of the ambigucas clanse may m fact be an aid
for the land to go vnutilized for a long period of time.

Fourthly, the term ‘private company’ has been replaced with ‘private entity’
implying that the scope for acquisition has been broadencd to include a
propriemyrship, partnership, corporation, non-profit organization, or other entity, in
addition to a private company, if the project serves a public purpose. Therefore,
the distinetion between publie versns private purpose becomces clouded as the
scope for acquisition for private purposes becomes wider.™ These purposcs may
iclude health, tounism, cold storage seciors and SEZs and however in cffect
many of the PPPs are used simply for the object of transterring land to private
entitics. This takes up back to the problam involved in involuntary exchange
wherein cven compensation falls short ensuring efficiency as the government is
able to bypass the market and the lendowners are not ablc to gain the subjective
price for their kmd from the private entitics.

Finatly, requirement for holding povernment officials guilty for offences has been
liberalized as a provision has been added to state that m suwch siuations a
government employee can be prosecuted only with the prior sanction of the
govermment.

In the fight of the above, it becomes quite clear why farmer right activists and
fandowners themsclves had vigorously opposed the new Bill thus creating a
political impasse i the Rajya Sabha

Moreover, we have already seen wliy it is essential for the government to pay
compensation and furthermore we have examined what would amount to an
efficient sompensatien. In the following section we see whether the LARR
{Amendment) Bill, 2015 envisages this “just’ compensation.

As have been mentioned earlier, LARR Act, 2013 provides for compensation
which ¢quals 24 times the market valie of the properly being acquired, an

21 Ram Siagh, Lend acqmevition ordinance: Importans to enswre thot those who sacrifice their
land are wot shorichanged, THE Ecowomic ‘Trves, (Yanuary 20, 2016, 7:32 TM), hotpet/
blogs.economictimes. indiatimes. com/et~commentary/land-acquisitton-ordmmee-important-to-
ensure-that-those-who-sacrifice-their-land-are-not-shortchanged/
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of the land continues to be vested with the govemment. As per the changes
brought in the Ordinance, multi-crop irrigated land can also be acquired for
purposes Iike pational secarity, defence, rural infrastructure including electrification,
industrial corridors and building social infrasiructure. Therefore, if the claims of
the povernment are to believed, their argument in favour of the Bill seems to
imply that these amendments are needed in order to increase the net benefit from
the developmental projects and the spill over of this would io turn benefit the
farmers and the landowmers.

A Lost Canse?

Had the Bill passed in the Parliament in its current state then there were certain
factors which would have made the government lose out on what cowld have
been an efficient outcome. The reason for this is that with tbe requirement of
SIA gone in major sectors of developmental projects there will be a situation of
information asymmetry. This means that the possibility of the actual net loss
exceeding the actual net benefit will be high as the government will contitue to
fumction on the basis of a faulty calculation of benefits and losses. This may in
turn. lead to reduction in aggregate welfare of the society.

In addition to this, with such flagrant opposition coupled with the issucs of
providing just compensation latent in the Bill, a future where courts find themselves
flooded with litigation involving the Bili appears to be inevitable. This would mezn
en added cost of litigation on the state, let alonc the crisis situation it would create
for the poor farmers.™

IV  Bhargava & Associates Pvi. Lid. & Ors. vs Union Of Indie & Ors™:
A Case Analysis

a. Background

Since fts enactment, a handful of cases have been decided by the Apex Court
pertaining primarily to one of its provisions, that is Section 24(2) which provides
for the time period of the retrospective effect of the LARR Act, 2013. As per
this Section, the Land Acquisition Act, 1894 will continne to apply in certan
cases, where an award has been made under the 1894 Act. Howevex, if such an
award was made five vears or mom before the enactment of the LARR. Act,
2013, and the physical possession of land has not been taken or compensation
has not been paid, the LARR Act, 2013 will apply.

25 Ibid
26 CIVIL AFPEAL NO. 509% of 2008
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of the Child? also adopt the same langmage?. India has not, however, signed the
Opticnal Protecol-l to the ICCPR, as a result of which it is not possible for Indian
citizens to make a complaint conceming failures to faily implement its Article 17°.

Amongst al! the humman rights in the international and mmieipal law listings, the
right to privacy is one of the most strenucus rights to expound and circumscribe.
The definition of privacy varies from ong legal system fo another. The right to
privacy is deeply pervasive in history as well, The Bible has numerous instances
of poivacy'. Similarly, there was also substantive protection of privacy in early
Hebrew cuiture, Classical Greece and ancient China''. Lexicaily, ‘privacy’ has
been descobed in the Black’s Law Dictionary® as “the right to be let alonc;
the right of a person to be free from wmwarromted publicity; and the right to
live withowt unwarrarmted interference by the public in maiters with which
the public is not necessarily cancerned”. The New Oxford English Dictionary™
explains it as the ‘absence or avoidance of publicity or display; the state or
condition from being withdrown from the society of others, or from public
interest; sechusion.’

The right to privacy in layman terms connotes that an individual’s persenal space
and life shall be safegnarded from State’s scrutiny or for any kind of trade
without that individual’s consent. Of late, the right to privacy has become a
controversial issue in contemporary Inddia. The rfight to privacy as a fundamental
right in Iadia has ventured itseif as an instance of interpretative capabilities™ of
the Judiciary as well as a right emanating as a eonseqnence of the iarger process
of widening the ambit of specifically enumerated fundamental rights'* such as
Articte 21 and Article 14 of the Indian Constitution,

T Arielc 16, The United Nations Convention on Frotection of Children, UN.GA . Dac A/RESS

4425 (12 December 198%).

Supra at 3.

?  Graham Greenleaf, Promizses and flusions of Dote Protection in fndian Low: 1),
(INTEENATIONAL DATA PRIVACY LAW, 2011,

10 Richard Hixson, Privacy in a Public Sociefy: Human Righic in Conflier 3 (1987);, Barringion
Maoore, Privacy: Studies in Social and Cultural Hisiory {(1984); Supra st 3.

tt Projoct no. IV/STOA/RSCH/LP/politicon.t, (Science and Technology Options Assessment
(5. T.0.A). Ref).

12 EBlawk's Law Dictionary, (Gth od., 1990},

13 The Mew Oxford Dictionary, (Vol, 2, 1993).

t4 Namit Oberoi, The The Right to Privacy: Tracking the Bidicial Approach following the
Kharok Singh Care,. hitpufnalsarijclin/wp-content/optoads/2012/06/12.-The-Right-To-
Privacy-Tracing-The-Jodicial-Approach-Following-The-E harak-Singh-Case-.pdf,
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question of the right to privacy as a fimdamental right, as carly as in [958 m M E
Sharma v. Satish Chandra®, the case of Kharak Singh v. State of Uttar
Pradesh® was the first influential articulation of the right*. In 1964, the Hon ble
Supreme Cowrt in Kharak Singh v. State of Uttar Pradesh® considered i
‘surveiflance’ under Chapter XX of the U.P. Police Regnlations constituted an
infringement of any of the fundumental rights guaranteed by Part Il of the
Constitution®. One of the regulations ef the LIP. Police Regulations i.e 236{b)
permitted police officials ‘domiciliory visits of night” was held contravening
Aric)e 21 of the Constitstion™. The Honble Supreme Court elncidated the terms
Tife’ and ‘personal liberty’ in Article 21. Albeit the majority observed that the
Constitution does not explicitly safeguards the *right to privacy”, it read the right
to personal liberty expansively to include right to privacy™. It held that “am
unauthorized intrusion into a persons home and the disturbance coused to
him thereby, is as it were the violation of a common law right of a man —am
ultimate essential of ordered liberty, If not of the very concept of civilization™".

Snbbarao, J., in his dissenting judgment opined that “the right fo personal
liberty takes is not only a right to be free from restrictions placed on his
movements, bt also free from emcroachments on his private life It s true
our Constitution dpoes not expressly declare The Right to Privacy as a
Fundamental vight but the said right is an essential ingredient of personal
ltherty. Every democratie cowndry sanctifies domestic life; It is expected to
give him rest, physical happiness, peace of mind and security. In the last
resori, o person’k house, where he lives with his family, is kis "“castle” it is
his rampart against encroackment on his personal Iiberty."* Kharak Singh’s
case, since then, has remained a landmark case with regards to the right to
privacy as a fundamental right.

The $npreme Court in 1972 in R M Melkeni v State of Maharashtra®
reaffirmed its reasoning in Kharak Singh’s case ond observed that the telephonic

32 M.P Skarmo v Sarisk Chamdra, ALR. 1954 5.C. 304,

33 Khorat Singh v Stetc of Uttar Praderk, AIR 1963 5.C. 1295,

34 Ujwala Uppaluri & Varsha Shivanagowda Prererving Conrstitutive Falues in the Modern
Panopticor: The Case for Legislating Towmd 4 Privacy Right in. India, 3-4, (Natipnat
University of Judicial Scienees, 5 NJELS. L. Rev. 21 2012).

35 Supra ot 33,

36 Supro al 2t.

37 Suprgat 33.

38 Supraal 21.

39 Swupraat 27,

4} Supra at 27,
41  RM Molkani v Sime of Mohorashira, 1973 (2) 8.CR. 417
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Number project®. Though, the original legislation of UIDAT lapsed in the Parliament
of India®, in March 2016, a new money bill was introduced by NDA government
in the Parliament for this purpose. The Bill named as dedfaar (Targeted Delivery
of Financial and other Subsidies, Benefits and Services) Act, 2016 was
passed in the Lok Sabha on March 11, 2016°. Howevet, Aadhaar does not aim
to replace any existing identity cards and neither is it a proof of citizenship®.
According to the UIDAI website, any Aadhaar holder or service provider can
verify an Aadhaar eumber for its genineness through a wer-friendly service of
UIDAL cafled Aadhaar Venification Serviee (AVS) available on its website®.

Azdhaar preject has been linked to publie subsidy schemes and unemployment
benefit schemes such as LPG sclieme and MGNREGA by which the subsidy
meney is directly transferred to tho bank account of beneficiary which is linked
to Aadhaar®. Aadhaar lias been made necessary by sevetal government
departments to avail benefit of government schemes ete. Ministry of External
Affairs in 2015 announced that it was testing the linking of passports to the
Aadhaar database®. Similarty, the Department of Elecironies and Information
Technotogy asked all telecom operators to coliect Aadhaar from all new applicants
of SIM cards®.

However, despite being termed a5 a landmark scheme, there has been criticisin
attached to it B, Ramakumar™ in his article ‘Phat UID conceais?’ in The

5% Miw Jayashankar & M.5. Ramnath, “UDAT: Incide the Rorlds Largest Data Management
Project”, (Forbes Ingia, 29 November 2010), hitp-//forbesindia. com/article/big-bethuidai-inside-
the-worlds-larpest-date-mansgement-project!1 963211

& “Narional fdertification Authority of India Biff, 20007, {BER.5. Legislative Research), hp:/f
wanw.prsindiz orgfbilltack/the-national-identfication-autharity—of-india-bill- 201 0-1 196/,

61 “dadkaar bilf possed in Lok Sabla”, (Live Mint, 11 March 20163, http:/ferwwlivemint conm
Politics/UgblAmPPHetk 71 5{QUqevN/Aadhaar-bill-passed-in-Lok-Sabha-the-story-so-far htl,

62 E.T. Burcan, “Nilekori 1o give mumbers, sinistries fo issue coards”™, {The Economic Times.
16 July 2009), hitp:ffarticles ceounomictimes.indiatimes. com/2009-07-16/news/
23448725 1 mation-cards-pan-cards-biemetrie).

63 “Ferify Acdhear” U1 AL (Retrieved from https/fresident nidai net infaadhasrverification,

64 Devika BEancrjee, “Tn comvergence push, NR EGA. card to sorry Aadhaar member™. {The
Economic Times, 2 May 2012), hutp-//articles.econonsictires. mdiatimes. com/2012-05-02f
news/31 535629 _1_ uvidai-aadhw-number-uid-number.

65 Terini Purl, “Soon, passport authorities o verify applicent identity with Aadhaar database ™,
(The Times of India 1 May 2015), bttptimesofindia.indiatimes com/findia’Soon-passport-
authorities-to-verify-applicant-identity-with-Aadhaar-database/articleshiow/4 71151 81.cms.

66 Press Trost of Tndia, Dot Tells Operators to Collect Aodhaar Numbers for Feauing New SIM
Cards™. (NDTV. 3 November 2014), ht://gadgets.ndtv.comteleconvinews/dot-tells-operators-
m-collect-aadhaar-numbers-for-issang-acw-sim-cads-61 5444,

67 An Economist at the Tata Institute of Socizl Sciences. https://wiww tiss edwview/9/emplayes/
ramaiurar-ry,
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introducer and verifier system, and there is no government security of stored
data™. The main argurment of the petitioners was that it violated the right to
privacy of an individual and that the project is arbitrary and i)legal inasmuch as it
allows private deminion over biometrics withowt governmental control thersby
compromising personal secuity mmd national security™. Moreaver, the failure to
‘opt out” option from the UlD scheme violates an individual’s antonormy and
digmity guaranteed under Article 21.

bn 2012 a writ petiion was filed by retired Justice K5 Puttaswamy in the
Supreme Court of 1ndia challenging the government for making Aadhaar card for
every person in India® and its later plans to link varicus benefit schemes to the
UID. There were a number of other petitions filed in the Supreme Conrt which
wete clubbed together to the main petition filed by Puttaswamy, J. The Hon’ble
Supreme Court passed an interim order September 234, 2013 ordering that “No
person should suffer for not getting the Aadhagr card in spite of the fact
that some authority had issued a circalor making it moandmory and when
any person applies fo get the dodhoar card voluntarily, it may be checked
whether that person is entitied for it inder the law and it should not be
given to any illegal immigrom®.”

In a petilion filed by the UIDAI in 2014 in the Supreme Court, the Snpreme
Court relied and reiférated its interin order in Justice Puttaswamy (Retd.) and
lield that person shall be deprived of any service just becanse such person lacked
an Aadhaar number if he/she was otherwise eligible for the service®™,

The Hon'ble Supreme Court in 2015 while deciding the Puttaswamy, J. petition
on Aadhaar, opined that apart from PDS scheme and the LPG distribution scheme,
the schemes like Mahatma Gandhi National Rural Employrnen! Guarantee Scheme
(MGNREGS), National Social Assistance Programime, Prime Minister’s Jan Dhan
Yajna and Employecs’ Provident Fund Organization for the present can be aitached
to the Aadhaar®. Howeven this shall not dikde the intermm order passed by the
court that Aadhaar is not mandatory for an individual to avail benefits of govemnmment
schemes.

Supre at 53.

Supre ar 33

Vipul Kharbanda, The dadhgar Care, (The Cenire for Inttroet & Society), Iitp:fciz-india.crg!
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penalties for violation of any provision of the act. Out of these penal provisions m
Chapter VII, Section. 37 and 38 penalize disclosure of identity information m
contravention of law and upaunthorized access to the Cemtral ldentities Data
Repositories. Aadhaar act has taken a leap by introducing a provision which shall
penalize companies in case of contravention of provisions of this act in its section
43.

VYII Critical Evaluation of the Aadhaar Bill

Though after much coniroversy, Azdhaar Bill was finally passed by Loksabha as
money bifl in March, 2016. Be that as it may, there was no public consultation tg
assess the provisions therein even though there are exceptionally severe
ramifioations for the Right to Privacy™. The Rajya Sahha’s speeific
recommendatory amendments were atso disregarded completely.

The definition of *biometric information” 13 expansive and vague. Instead of an
inclusive definition, there should have been an exhaustive definition of ‘biometric
information’ as precise definition would constrain the abuse of the information by
UIDAI, government entities or private entities.

Also, Section 7 of the Bill makes it mandatory to bave an Aadhaar number to
access services, subsidies and benefits™. Section 7 reads as ‘those without a
manber mist apply for one’ and it allows using an alternate identifieation for
that period. This is contrary to the Hon'ble Supremo Court’s decision In Justice
K8 Puttaswamy (Retd) v Union of India™. Addltionally, the government
repeatedly claimed Aadbaar scheme io be completely veluntary. However, Section
7 of the act is in contravention to the claims made by govemment and the
decision of Supreme Court.

Subsequently, there is a line of contention between the objects and the actual
scope of the bill">. The object of the bili expresses that Aadhaar is for identification
of individuals for targeted delivery of entitlements. Nonetheless, Section 57 permits
all entities, publie or private, to utilise the Aadhaar namber for anthentication.

%0 Sinha Amber, Hickok Elonnai, Chattapadhyay Sumandro, Rakesh Vanya & Kharbanda Vipa?.
Critigue of the Aodhaer 8ill 2076, The Centre for Internet & Society, (March 16, 20156),
http:/feiz-india.orgfaadhaae-bill-246.

91 Sinha, Amber & Flomai Hickok, Safier Poinis in the Aodfoar Bill and Concerns, The Centre
for Entornet & Society, (March 21, 2016), hitps/cis-india.org/imernet-govemance/zalient- points-
in-the-zadhaar-bilt-and-comesms.
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would massively compromise the entire planning and the very structure of the
entire system.

¥l Conclusion

The inpunity with which the previous and the curmrent union government has gone
abont humongous Aadhaar project without parliamentary approval, apart from the
brazen disregard for constitutional provisions, nothing else can be infemmed™.
Moreover, in this oceasion, the Lok Sabha Spesker’s choice of permitting the
Aadhaar Bill, 2016 as money bill by virtue of Axticlo 110(3) of the constitution is
flawed'?. The provision provides that simply because 2 bill accommodates for
revenue collection or disbursal of money, it shall not be deemed as a money
bill'"2, Aadhaar, after being imtroduced as money biil was uot debated in the
Parliament even when pelitical unanimity on Aadhaar was largely fragmented.

Theugh the bill has tried to address the privacy concems arising ¢ul of it, however,
it still has left scope for gavermmental and private entities to infringe an individnal's
privacy. The Aadhaar soheme is uot only about encouraging cash transfer but
rather has imphcations for the constiutional guarantees of 1ife and liberty, incinding
the right to privacy'®. There has to be a harmenious interpretation of law for
which the arguments for, and aganst, imposing such a restriction will bave to be
deliberated upon more meticulonsty. Though the right to privacy s not an absolutely
tecognized right, however, the essential rulemzking of the UIDAT cannot be done
by derogating the security concerns arising out of it. The non-seriousness of the
Act, and the refusal to confront the hard issues, are a shght to democeracy which
must be remedied befere the project accomplishes absolute feat accompli™.

100 Aadhgor as o Morey 8ill, Economic and Polltical Weekly. Vot. 51, Issus No. 11, (12 March,
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i5 a pre-eondition for meaningful governance in the politieal sense, we must also
promote a culture of open dialogue when it comes to societal attitudes...”

The law should not he esed in a mannor that has chilling effects on the ‘freedom
of speech and expression’.  would be apt to refer to the following obsenvations
made by thiz Court in S. Rangarajan v. P Jagjivan Rem®, which spell ont the
appropriate approach for examining the scope of ‘reasonablc resirictions’ under
Art. 19(2) of the Constitution that ean be placed on the freedom of speech and
eXpression:

“Our commitment of freedom of expression demands that it eannot be suppressed
wiless the situations created by allowing the freedom are pressing and the
commumity interest is endangered. The anticipated danger should not be remote,
comjcctural or far-fetched. It should have proximate and direct nexus with the
expression. The expression of thought should be intrinsicaliy dangerous to the
public inferest. In other words, the expression should be inseparably locked up
with the action eontempfated like the equivalant of a “spark in a powder keg’...”

The Court farther held: “The different views are aliowed to be expressed by
proponents ard opponents not because they are correct or valid but beeause
there is freedom in this country for expressing even differing views on any issue.
... Freedom of expression which is legitimate and constitutionally protected cannot
be held to ransorn by an intoleramt group of people. The fundamental freedom
unider Article 19(1} (a) can be reasonably restricied only for the purposes mentioned
in Article 19(2} and the restriction must be justified on the anvil of necessity and
not the quicksamnd of convenience or expediency. Open criticism of government
policies and operations is not a ground for restricting expression. We must practice
tolerance of the views of others. Intoleranee is as much dangerons to democracy
as to the person himself.™

e. Internet’s Dopact on Society

A society progresses by the birth of new 1deologies. As has been pointad ont in
the previons sections, Intemet has had a massive impact on the freedom of
speech. The Internet has let the Netizens explom ucwer ideas which were
mnaccessihle previously and has contitbuted to the global village phenomenorn.
There exist munerons examples where the Internet has acted as a catalyst in
protests and made these from mere local protests to global demonstrations.
There are also instances where a website may be banned under the iocal regime

9 Rangarazan v. P Jagjivan Bam (19891 2 SCC 574
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of speech and expression have become redundant in coping with the speed of the
flow of information. Any comment by a prominent fignre is closely monitored and
widely dissected. For example, when Narendra Mods, in his address in Bangladesh
said “Sheikh Hasina has zero tolerance for terrorism, despite being a woman’, it
created a massive uproar on Twitter. Thus, it is in this manner and there ae
umpteen examples which point to the fact that the social medla has become a
new forum to pressurize the governments. And the Indian government has woleen

up this challenge.,

As has been pointed owt in the preceding paragraphs, cyberspace is speeial. It is
s0 because from the point of view of the lawrakers, it poses new threats 16 their
eontrol mechanisms. For example, violation of speeding limils is a world-wide
problem and the governments uso speed cameras or radars and other means fo
control it. Even if it rises, exira enforcements consure that it is brought within
permissible limits again. This, however, seems impractical given the sheer volume
of oyberspace activity. Thns, the best bet of the Tawmaker to achieve fawful
behavior in this scenario 15 to develop such mechanimms that have gained respect
of cyberspace users Iike the Savigny’sViolksgeist which meant law as the expression
of the will of thc peoplc,

b. “Bits without Borders”

In a borderless Intermet, there is free flow of information. The Internet architecture
15 such that it brings people with similar opinions eloser and develops & camaraderie
unshaken by the law of the land. In this section, we shall discuss how, due to
the free access of information across jurisdictions, it is difficalt to develop effective
mechanisms without a certain degree of extraterritoriality.

The answer to complications brought about by a lack of borders seems, quite
obvigusly, to be the imposition of borders. That might seem problematie in the
virtual world of the Internet, stnce information posted in one place is available
everywhere. But it is not as diffieult as it sounds. [udividual content providers and
Web haosts are located m the physical world. As such, they are subject to the
laws of the couniries in which they are located. The key is to provide a way to
link websites to countries. For example, each website has a Unlversal Resource
Locater {URL) and cach web address has a suffix like “.com™, “.ac”, “.org™ and
the like. The upgrade suggested is that the Internet Corporation for Assigned
Mames and Numbers (ICANN) change the way these URLs are assigned.
Adding such suffixes that indicate the country in which the website originates is
a significant step towards determining that if a website hosts such material that
falls ander hate speech or any other violation, that country”s laws will govern it.
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A elassie example of a coantry exporting its norms and values to another
jurisdiction is in ¥ahoo! Inc v. La Ligue Contra Le Racisme et L’ Antisemitivme”.
In this case, Yahoo! had a subsidiary ealled Yahoo! France which operated a
French website. Yahoo! held an auction which includes Nazi geods and artifacts,
A local eourt foand that approximately 1000 such items available for anction
were in viodation of the French law prohibiling exhibiting and salling of Naz
artifacts and goods. The eourt directed Yahoo! to deny French residents access
to such material. In its response, Yahoo! said that it could do #t in respect of its
French site but could not restrict the cuntent according to the szme notms on its
main website nor deny the French users aceess to s main site. The court was
unsatisfied and ordered daily penalties for failure to comply with its order. A
federal district court in US settling the matter held that Franee had right to
enforce its laws in its ewn termitory but coneluded that the United States eourts
would be unable to enforce any such penalties that the French might assess. The
same was held to be valid on appeal to higher courts. The important question that
this case raised was if a eountry’s efforts to regulate activities due to such
techmicalities were frustrated, what altematives coutd ® pursue?

¢. “Code ts Law”

“Code is Law” iz the famons formula eoined by Lawrence Lessig to describe
that the technological architecture of the Intemet functions as a regulator- in
addition to state faw, social norms and market.”* Jocl Reidenberg was one of the
first to emphastze that the teclmologieal architecture of the network impuses
rules on access and use of information. Fle called this LexInformatica which is
a rule system that is embedded in techmologieal standards and that exists parallel
to the law of the state. It is important to onderstand how technology regulates
behavior on the Imernet. What Reidenberg, calis ‘code’ is nothing hut the digital
environment that 15 soughit to be created by the various software programs which
defines the architecture of the Internet amd the rights and restrietions irherent in
this system. This ‘eode’ regulator is more ofien than oot, a private bedy which
raises sevious ecncerns from the constitutional perspective because now the
speech that had hitherto to muster pass the tests laid down the government is
also challenged by this complex digntal landseape which is largely gaided hy
private regulation. This poses a question whether such private action should be
subject to constitutional scrutiny.” The private actors control content on the

14 “aboo! Inc v. La Ligue Cootra Le Racisme ¢t L Antisemitizme, 169 F Supp 2d 1181 (HD
Cal, 2001},

15 Lawrence Lessig, Code and Other Laws of Cyberspase, Basie Books, New York, 1999,

16 Joul B. Reidemberg, LenInformatics: The Formulation of Infermation Policy Rules Through
Techoology, pp. 553-84, at p. 568, Texnas Law Review, 1998

I7 Paut S, Bemaan, Cyberspace and State Action Debate: The Cultural Value of Applying
Constitutional Norms to “Privats Regulations™, University of Colarado Law Review, pp.
1263-310, ar p. 1271, 2000
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pretext of copyright infringement. Sonia Katyal in her widely acclaimed article
notes “an over inclusivc approach to piracy surveillance risks not only chilling
somc forms of valuable speeeh, but also risks having a deleterious effect on the
technologies to develop unless they devote substantial resources to the perfection
of such strategies™®

d. The Renewed Rigor of 2 Right: Section 66A Held Unconstitutional

The recent Supremc Court nuling in the case of Shreya Singhol v. Union of
India” reinforced the Right to Freedom of Speech and Expression. This case
arose out of a series of writ petitions filed before the Supreme Court for the
infringement of the nght to free speech and expression as is enshrined in Article
19(1)Xa) of the Constitution of India by sections 664, 69A & 79 of the Information
Technology Act, 2000, the Information Technclogy (Proeedure & Safegnards for
Blocking for Access of Information by Publie) Rules 2009, the Information
Technelogy “Intermediary Chadelines” Rules, 2011 and Section 113(d) of the
Kerela Police Act. The petitioners raised a large number of questions pertaining
to the constitutionality of the aforementioned sections.

The first and foremost argument was that Section §6A infringes the right to free
speech and expression and is not saved by any of the eight subjects covered in
Artiele 19(2). According to the petitioncrs, the cauvsing of annoyance,
inconvenience, danger, obstructiony, injury, insult, criminal miimidation, etmity, haired
or ill-will aze all outside the purview ef Article 19(2). What foliows is a reply
from thc Additional Selicitor General Mz Tushar Mehta defending the
constitutionality of section §6A by stating that there is ‘a presumptien in favor of
the constitutionality of an enactment’™ and that the mere possibility of abuse of a
Provision cannot be a ground to declare a provision invalid. Cittng famovs judgments
from the American Court, the leamed judges refer to the concept of “market
place of ideas™ by Justice Holmes and Justice Brandeis® discussing the three
concepts related to the freedom of speech and expression, namely- discussion,
advocacy and incitement. This notion of a “market place of ideas” is not entirely
suited to the Indian jurisprudence of rights as against the US where there is

13 Senia K. Katyal, Filering, Picacy, Suwrveillance and Disobedience, The Cotombia Jowrnal of
Law, pp. 401-24, at p. 412, wmd the Arts, 32{4).

19 AIR 2015 3C 1523

20  Ie Charanjit Lal Chaudhasy v, Unico of Fodia, AIR 1931 SC 41 & Stave of Gujrat v. Ambicz
Mills Ld,, ATR 1974 SC 1340, this principle was discussed at length and the court supgested
that where the legisiation affects the imercst of the community as a whole, the court will
assume the existence of any state of facts which can teasonably be conceived of as existing
at the date of the legislation and is capable of sutaining the classification made by it

21 Abrams v. [Inited States, 250 US 616 (1919)
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absohute freedom of expression {except when it is opposed to generzl interest).
The notion of “market place of ideas™ implies that the cifizens are allowed to
state something, no matter howsoever unpopular, if it is zovered under free
speech. Freedom of speech and expression, as observed previously, has three
components i.e, discussion, advocacy and meitement. In the Indian jurisprudence,
if the contested speecli is covered under discussion or advocacy, bowsoever
onpopular it may be, it is protected under Article 19 (1) (a). However, when this
speech leads to the point of incitement, Article 19 (2) kicks in. Further, an
analytical reading of the hnpugned section 1.e. Section 66 A and the definition
clause of the word “informatien™ in the Information Technology, 2000Act highlight
thut firstly, the definition of “information” is an inclusive one. The inchusive
definftion hnplies that all modea of information transfer are covered and that
iclhudes the mediums that use iniemet. And secondly, it seeks to cover the
medium through which such information is disseminated and does not refex to
what the eontent of the information can be. Herein, lies the gap in the definition
and this is explotted in Section 66 A whbere over taoad terms are employed such
as “grossly offensivc”, “causing anmoyance” and these terms have not been
defined anywhere as to wha! wili be the extent to which they can be nsed ™ It is
further ebserved by the Court that the Section 66 A is not aimed at defamatory
statements or information that jacites to comumit an offence, the mere causing of
annoyance, incorvenience, danger, etc., or being grossly offensive is sufficient to
apply it. Further, the word ‘obscene’ is censpicuous by its absence in Section 66
A. Therefore; the section falls foul on Article 19(1) (a).

The rext arpument by the petitioners was that the Section suffers from the vice
of vagueness. The Court relied on the well-established (S Supreme Court principle
thet where no reasonable standards of guilt are laid down in a Section which
creates an offence, and where no clear guidance is given to either law abiding
citizens or to anthonties and courts, a Section must be struck down as bemyg
arbitrary and unreascnable. After a detailed dialogue on the varions case laws of
both India and US, the different yardsfieks for measuring vagueness are discussed
and it is beld that Sectien 66A is onconstitutionally vague. Applying the tests
referred to in Chirtaman Rao™ and V G Rows case®, Section 66A is held to
“arbitrarily, exeessively and disproportionately invade the right of free speech and

Whitney v. Catifoenia, 71 L. Ed. 1095,

Smarika Kumar, Governing Free Speech on the Internet: Free from the Public Marketplace
Policy to a Controlled "Public $phere”, Centre for Internct & Society Blog, {5th July 2015,
{ 2am}, hitp:ifeis-india org/rawiblog poverning-spesch-oa-the-imernet,

24 Chintaman Rao v. The State of Madhya Pradesh, (19500 SCR 759,

2%  Swate of Madras v. V. G Row, (1952) SCR 597.
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upset the balance between sucli right and the reasonable restrictions that may be
impased en such right™. As has already been peinted out, the vague language of
the Section and the loose terms bring within its sweep even the innocent persons
and it was for this reason that the Court struck it down on the ground of over
breadth also. The Court relied en the constitutional bench judgments in Kemeshwar
Prasad & Ors. v, The Siate of Bihar & Anr™® and The Superintendent,
Central Prison, Fategarh v. Ram Manohar Lohia® to declare that the Section
66A is liablc to be used in such a way as to have a ‘chiliing effect on free
speech’. Thirdly, the propnsition that the possibility of an Act being abused is not
a groond to fest its validity is also rejected by the Court on the groand that if a
law is otherwise invalid®®, the mere assurance of the present government to not
misuse the law is not sufficient and therefore it is held that section 66A must be
judged en s own merits without any reference to how it will be administered.
Fourthiy, the doctrine of severability as pleaded by the government is rejected by
the application of Romesh Thappar v. The Stete of Madros® in toto, holding
that the possibility of the impugned section of being applied for purposes outside
the subject matters sanctioned by the Constitution. However, the Court accepted
the argument of “intelligible differentia” and lield that there ndeed exists a world
of difference between the print and other sources of media versus the Intemet.
This leads us back to square one whicll was that the Internet as a medium is
radically different from the previousty used ednms of conmmurseation, if television
news travels at the speed of soond, the Internst mediom carries info at the speed
of light. It 18 hard to keep a track of the activities online by the nefizens as
compared to the activities of the citizens using the conventional mediums. This
rekindied the debate of the frostration of law to contrel a pmew governance
problem that has emerged called the “Internet™. To eoonter the challenges created
by the Internet, the State had on many occasions argued that since Internet is a
medivm, unlike any other, “intelligible differentia” applies and therefore restnictions
under Articke 19 ¢2) should be seen in that context. The Court agrees the point on
intelligible differentia but refuses to accept the arguments built en this premise by
the governmen!. The primary reasom for the government’s overstepping and
liyper censorship of the Intemet is the fear of the unknown; it is hnplausible to
predict the impact of 2 medium that has an outreach to over triliions of people.
And the issue of privacy, eensorship, mstant availability of even questionable datz
are what makes the governments world over think and re-think the law tha

Kameshwar Frasad & Ors. v. The State of Bihar & Anr, (1962) Supp. 3 SCR 36%

The Supcrintendent, Ceatral Prison, Fategarh v. Ram Manohar Lohia, (1960) 2 SCR 821
The Collector of Costoms, Madras v. Nathclle Sampaths Chetty & Anc, (1962) 3 SCR 784
Romesh Thappar v. The State of Madras, {1950) SCE. 594,
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the mcans of transmission or reception sinee any restriction imposed on the
means necessarily interferes with the right to receive information.” #

Paragrapb I'%1) of the lCCPR¥ requires protection of the right te hold opinions
without interferenes. This is a right to which the Covenant permits no exception
er restrictien.® Portraying International Law, Article 19 of UDHR* and Article 9
of the African Charter of Human Righ!s* gives every person the right to receive
mformation and express and disseminate opinions.

A free, uncensored and mnhindered press or other media is essential in any
society to onsure freedom, of opinien and expression and the enjoyment of other
Covenan! rights. It constitates ene of the cornerstones of a demacratic society.®
All forms of opinion are protected, including opinions of a politieal, scientific,
historic, moral or religious nature. It is incompatihle with Paragraph 19%(1) of the
CCPR to criminalize the bolding of an opinion.* Any form of effort to coercc
the holding or not linlding of any opimion is prohibited.” The UDHR, 1948% and
ECHRY, provides the basic right to freedom of expression to everyone. It is for
the Staie party to demonstrate the legal basis for any restrictions hnposed on
freedom of cxpression.® When a State party invokes a legitimate groond for
resirictien of freedom of expression, 1! must demenstrate in speeific and
individnalized fashien the precise uature of the threat, and the ueccssity and
proportionality of the specific actien taken, io particular by establishing a direct
and immediate eonnection between the expression end the threat.”

3% Awmronic AG v Switzerland, {1990) 12 EHRR 435.

39 Imtcrmational Covensnt on Civil aod Political Rights (adopted 16 December 1966, entered
into force 23 March 1976) 999 tINTS 171, art 19(1).

40 FTN 1amen Rights Compittee, "Cieneral Comment 10* m *Article 1%: Compilation of General
Comments and General Recommendations” (1953), UN. Doc. HRI'GEN/1/Revt at 11 (153:4),
Parz 1.

41  Kiniversal Declamtion of Homan Bights {adopeed 10 December 1948) UNGA Res 217 A (1),
art 19,

42 African Charter of Humen Rights (adopted 27 June 1981 cotered into fares 21 October

19863, CALl Doc. CABLEGHET/S rev 5, 21 LLM. 58 {1932}, art 9.

Marques v Angola, No. 11282002, UN DocCCPRAC/33/EN11 28/20K2.

Robert Faurisson v France, No. 550093, UN Doc CCPRAC/SSTVI50/1003(1996).

Yong-Joo Kang v. Repuhlic of Korea, No. 878/1999, UN Doo COPRAC/TETHETE/G99 (20051

1Taiverszal Declaration of Human Rights (adopted 10 Decembet 1948) UNGA Res 217 A (T

An 19,

47 Cooveotion for the Protection of Human Rights and Fundamemtsl Froedoms {Eusopes
Lonvention on Human Rights, as amended) (ECHR} Art 10(1).

48  Viktor Kormccnks et ab. v. Belans, Mo, 127472004, UN. Doc. CCPRAESEV1 2742008
(2006).

49  Hak-Chul Shin v. Republic of Korea No_ 926/2000, UM, Doc. CUPRAC/ENDVIZ6/2000 (2004
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In Lion Laboratories v. Evans™, the court confirmed that it was well aceepted
that there was a public interest defence to actions of breach of confidence and
breach of copyright providing that it could be shown that it was in the public
mterest to publish confidential information.

The case of Leeds Ciry Council v. Channel Four Television™ states that a
story pursues a legitimate aim if it is in the pnblic interest. In Sunday Times v.
United Kingdom (No.2}¥, the court said that the word ‘necessary” means a
‘pressing social need’.\t was asserted in Thomas v. NGN and Hughes¥ that the
publication must meet a pressing social need.

In Lowrchansky v. Times Newspapers Lrd ™ it was opined that in a modem
demacracy in free expression and, mose particularly, in the promotion of a free
and vigorous press to keep the public infonmed.

Also, Principle t1 of the Camden Priaciples™ provides that states should not
mmpose any restrictions on freadom of axpression ‘.. unless these are provided
by law” and ‘are necessary in a democratic society to protect legitimate interests.
This implies ... that restrictions must be’:

@} Clearly and nammowly debned and respond to a pressing social need

b}  The least intrugive measure available in the sense that thers is no other
meacire which would be effactive and yet lass restrictive of freedom of
EXpression

c} Mot overbroad in the sense that they must not restrict speech i a wide or
umtargeted way or beyond the scope of harmful speech and rule ont
lepitimate speech

Fight to freedom of expression may not be restricted by indirect methods or

means, such as the abuse of government or private controls over newsprint, radio

5 Lion Laboratories v Evans [1984] 2 AN ER. 417

51 Lesds City Council v Channel Four Television |2005] EWHC 3522 (Fam.) o pars 25.

52 Sunday Times v IInited Kingdom (Mo 2) (App. no. 13166587 ECHR 26 November 1991 §
50.

53 Thomas v NGN and Hupghes [2001], EWCA 1233, at Para 21,

3 Lomchansky v Timtes Wewspapers Tod, [2001] IEWCA 15035,

55 The Camden Principles on Frecdom of Expression and Equality, (Article 19, Apnl 2009},
(3rd October, 2015, S5pm) <hip:forww refwvorldore/docid/ bS8 26802 tnl-

56 American Convention on Itumnan Righis, *Pact of San Jost", November 22, 1969, ant 3.

57 Declaration of Principles on Freedom of Expression in Afdea, (Aricle 19, 22 October 2002)
=<hitpafwww.refworld.orgfdocid/d 75 3d 3ad. him > accessed 206715,

58 Tmkar Declaration- Media and Good Govemnance {2005) UINESCO
<http:ffwarw,unesco . org/new/en/ensseco/sventsiprizes-and-celebrations/ cclebrations /
international-days/world-press-freedom-day/previons-celebrationsfworldpress
freedomday200900000/ dakar-declaration/>
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broadeasting frequencies, or equipment used in the dissemination of infermation,
or by any other means tending to impede the communications and circulation of
ideas and opiuions.®

Article XIII {1) of the African Principles of Freedom of Expression Declaration™
provides that ‘states shall review all crirninal restrictions on eontenl to ensure that
they serve a legitimate interest in a democratic society’. The Dakar Declaration™
calls upon member states to ‘repeal criminal defamation laws and laws that give
special protectious to officials and institutions’ The Tahle Mountain Declaration™
provides that African states must abolish ‘insult and eriminal defamation aws’.
Further it has been held that defsmation laws must be crafted with care to
ensure that they comply with paragraph 19(3)%, and that they do not serve, m
practiee, to stifle freedom of expression.”

Thus, there have been numerous declarations that encowurage best practices in
enforcing mechanisms for freedom of speech and provide adequate safeguards
as well.

b. Where does India Stand: The IT Act, 20HH)
“Bad laws are the worst sort of hrarmme”
-Edmond Burke

The Information & Technology Act, 2000 forms the framework of the online
communication, transactions and data exchange which involves the use of
alternatives to paper —based means of communication and storage of information,
to facilitate electronie filing of documents with the Government agencies. The
Act was enacted in furtherance of giving effect to a General Assembly resohmtion
approving the Model Law on Eleetronic Commerce® adopted by the United
Nations Commission on Interoational Trade Law. The Act was hailed as one
recognizing the needs of the citizens and moving with the wave of e-commerce
that hit India, though with a large mumber of loopholes. The Act was amended in
2008, whieh also brought in the draconian sectiont 66A that was recently sineck

50  Declaration of Table Mountain [2007) WANIFRA<hop:fwerawan-ifraorg/articles2 01102/
16/the-declaration-of-table-mountain= accessed 3o/ 19

60 Imternattonsl Covenant on Civil and Political Rights, 99% UNTS 171, art T9(3).

61 1N Human Rights Committes {(HRC), Consideration of reports submitted by States partics
under article 40 of the Cavenant : International Covenaot on Civil and Political Rights -
concluding observations of the Human Righis Cormmiges : United Kingdom of Great Britain
wnd Noxthern Treland, 1IN Doc CCPRACAGBRSCOMS, 30 Tuly 2008, <bup-ifwww refworld org’
docid/48a94 ] Tal html>

62 fieneral Assembly of the United Nations Resolution A/RES/51/162 dated 30th Yamuary, 1997
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v.  Transparency and accountability should be built in to content restriction
policies.

vi The development of intermediary pohcies shouid he participatory and
mclusive.
IV Human Rights Issues Involved in Freedom of Expressioa in
Cyberspace
a. Public Interest v. Individual Interest

“The sownd of tireless voices is the price we pay for the night to hear the
music of owr own opinions.”

-Adlai E. Sievenson

There are two basic kinds of fights, one that promote individual’s interest and the
second that further the publie’s inferests. These rights can be conflicting and they
are fundamental principles in a democracy. The State ensures liberties to Tis
citizens as individuals and to groups of citizens as a whole. In this, sometimes onc
right s trampled upon so that the other is not hampered. In what situations does
disclosure of info in the public interest dwarf an indivicual’s right to privacy? The
term pablio intarest however has deliberately been left anomalous by the Courts
m India althongh it has been described as something ‘more than mare idie
curiosity’ *The fact that the term public interest has been vaguely defined is a
grave threat to the right to privacy since the beast of pubhc mterest can be raised
anytime to attack this right. The Courts have however tried to find an optimal
balance between the two issues and by not defining the term. ‘public interest’ and
thus have eliminated the need for freqnent omondments to keep it in line with the
changing norms and perceptions of society.

b. Freedom of Expression v. Privacy

The right to freedom of expression and the right to privacy are mherently
contradictory rights. They are at loggerheads. In the case of Kharak Singh v.
The State of R the Supreme Court recognized that citizens of India had a
fundamental right to privacy which was inherent in their right to liberty in Article
21 as weil as the right to freedom of speech and expression in Article 19(1)(a),
and alse the right of movoment in Article 19(I%d). This line of thought has

65 Indn Jain v. Forbes tnc., Delhi High Coart, (20071, bitp-#obis nioin/dhe/Ghjudgemont/25-
01-2010/GM12102007521722006. pdf.
66 Kharak Singh v The State of TP, (1964} 1 SCR 332
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a person’s reputation through the Internet by some forms of cyber bullying,
stalking, etc. Data protection regimes will be the need of the bour to pratect and
jmmune a person from slanderous activities and also a degree of self-regulation
by the media platforms will be welcome.

c. The Soface of Oblivion: The Right to be Forgotten

This issue surfaced when the European Court of Justice in a lamdmark judgmment
deelared that there exist a “right to be forgotten™ in the digital forums. Removing
information. from the search database or query is essential to ensure that the
rights of the person can be protected. Article § of the ECHR provides that
everyone had the right to respect for his private and family life, his home and his
correspondence and to be left alone.” In the case of Alefyey Ovchinmikov v.
Russia™, the ECHR found that “in certain circumstances a resiriction on
reproducing information that has already entered the public domain may be
Justified” In 1998, a Spanish newspaper called La Vamgmardia published two
small notices stating that cextain property owned by a iawyer named Mario
Costeja Gonzilez was going to be auctioned to pay off his debis. Costeja cleared
up the ficancial difficulties, but the newspaper records contipuex to surface
whenever anyone googled his name. In 2010, Costeja went to Spanish authorities
to demand that the yewspaper remove the items from its Web site and that
Google remove the links from searches for his name. The Spanish Data Protection
Agency, which is the local representative of a Continent-wide network of
comriter-privaoy repulators, denied the claim against Lo Vomguardia but granted
the clatm against Google. The Court ruled that all entities in the nations withi its
jurisdiction had the right to prohibit Google from linking to ¥ems that were
“inadequate, irrelevant or no longer relevant, or excessive In telation to the
mrposes for which they were processed and in the light of the time that has
elapsed.” The right of individuals to have their data no longer processed and
doleted when they are no jonger veeded for legitimate purposes and the duty of
controller in ensuring the same was first givon by the European Commission of
November 4, 2010, and iater incorporated in the GDPR.*Further, the Albrecht
Report states that “Any person should have the right to have personal data
conceming them rectified and a ‘right to erasure and to be forgotten.”™

73 EMI Reoords (Srefand) Ltd and Others v. The Data Protection Commissipner, {2012] 1EHC
264,

74 Alckscy Owehinnikoy v Russia, (App. no. 24061:404), ECHR 16 December 2014

75 Ewwopean Union General Data Protaction Regulation at.17.1

76 Draft Report on the proposal for a regalation of the Europcan Paliament and of the Couneil
on the protection of individual with regard to the processing of personal data aud on the free
movement of such data (General Data Protection Regulstion) {Atbrect Report), p.28-29.
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V Can Cyberspace Promote Democracy as well as Freedom of
Expression?

“Demacracy, which is a charming form of government, full of variety and
disorder, and dispensing a sort of equality to equals and unequals alike.”

-Plato in The Repnblic. Book VITI. 558

Democracy is one of the most forward forms of government systems that have
emesged in the 19* century. Otten called the ‘popular government’, # is a sysiem
that is grounded in the belief of rule by the peopie through a constitutional
institution, chosen by a majority, one that inderstands the aspirations of the
citizens and strives for a better society. James Madison and John Sfuart Mill
regarded democracy as a powerful but imperfect mechanism: something that
veeded to be designed carefully, in onder to harness human creativity but also to
check human perversity, and then kept in good working order, eonstantly oiled,
adjusted and worked upeon.”

Democracy and freedom of expression arc seemingly bipartisan ideologies. One
stems from the rule of the majority while the other is widely recognized as an
indtvidual’s right against the State Democracy pre supposes political speech and
this may harm indlviduals as political speech is dominated by byperbolo and
offends the sentiments of certain andiences. But the democratie principle of
equality that whieh glves dno weight to a variety of values is threatened by
untamed fiee speech. lu a democracy, as Plato pointed out there is a sort of
equality that treats unequal and equals alike.

It may be pointed out that Democracy as form of government origmated in as
early as the 6* Century B.C. in Athens with references to such a system in the
works of Plato and his diseiple Aristotle, continuing with the works of Niccolo
Machbiavelii. There were alse times after the First World War when mass
discontentmem led to the establishment of Nazist and Fascist governments in
Germany and ltaly respectively. By 1941 there were only 11 democracies left,
and Franklin Roosevelt worried that it might not be possible te shield “the great
flame of demwocracy from the blackout of barbaristn™.™ The modemn democracies
have been facing their share of ups and downs. With the rise of China (based on
its comrmunist regime) ang the financial crisis of 2007-08 {or the global recession),
the Western democracies havi been stniggling to deliver on the economic front.

TP ‘What Has Gone Wrang With Democracy, The Economist Essays, (22nd September, 20546,
ddbam), hittpofewweeconomist.com/news essays 21 596 T -democrany-was-most-sucesss ful-
political-idea-20th-century-why-has-t-mn-trouble-and-what-can-be-do,

T8 M.
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It is a truism that when the government struggles to meet the economic aspirations
of the people, the government stares al a pitfall. Though the modem democracics
bave survived on debt finansing and meecting the short ferm geals of appeasing
the masses during the eloctions, this system has been under fire for slow growth
and widespread cormuption.

One reason wliy a large pumber of democratic experiments have failed in the
recent past such as in the Middle East and Latin Ameriean eountries is that the
power of the State was net put ander check. For instance, the right to freedom of
expression and freedom to assemble needs tv be guaranieed. The evolution of
any igdea or a form requires the said netion to stand the fest of time and also
criticism whizh in tun leads to improvements being suggested for its growth. The
cyberspace has provided a waique piatfonm for debate and mass movements
apainst the existing totalitarian regimes such. as in the Acab Spring.

It niseds to be stated that freedom of expression and democracy do not exist at
the expense of each other, rather they facilitate themselves. While the State is
obligated to protect i#s soversignty amd its citizens from harmful or defamatory
materials on the web, it s equally duty — bound to facilitale discussion of non —
populist yer valid issues. As fieedom of print media is being seeured by
governments across the world - even at times of dissidence among factions of its
people; - intermnet should as well be empowered following the same democratic
principle. Finally, the process of demecracy and freedom of expression cannot
happen in separate compartments, because each is an mportant condition of the
other.

VI Conelasion

“Freedom of speech is the great bulwark of liberty: they prosper and die
together: And it is the tervor of traitors and oppressors, and a barrier
against them. It produces excellent writers, and encourages men of fine
genins.”

—Benjamio Pranklin

Freedom of speecli is a widoly reeognized liberty. It has developed since early
revolutions in societies fighting the tyranny of the mling classes. 1t is a right that
has been gained after much struggle and it a struggle for which innumerable lives
have been lost. The rise of Cyberspace as a platform of discussion has been a
watershed event in the history of its growth. Cyberspace is a dimension that
peses its own set of concerns ns it is considered to be a lesser known yet highly
advanced mediwn marked with technological breakihronghs each day. A Google
search of ‘freedom of speech in cyberspace’ onumerates various links to
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Aministrative Law : Continuation of
Constitution
Mihir Saraswat and Yogantar Singh Chauhan**

I Introductioo

Administrative 1aw develops as a separate brapch of legal discipling. 1t is deeply
entrenchad in an individuai’s life and emnipresent. The phonomenal growth is
construed 10 be a bye-product of intense governmental function. To check the
reiation and powers of regelanities, and to avoid the abuse of eivil liberties,
administrative law becomes a medium which eonduets the stability in society. It
channelizes the administrative powers to achieve basie aim of a eivilized society,
and ensures growth with liberty!. Therefore, administrative law is a body of
reasonable limitations and affirmative action, devcloped by legislature, maintained
by courts and sustained through rule-of-law in society. [t covers all branch and
working of government administrative and quasi-administrative bodies.
Administrative law is considers being a product of constitutional law.

Constiution is defined as a body of fundamental principles or established precedents
according to which a state or organization is governed®. Constitutional law describes
vanious organs of the State, there working, relationships and model of povernance.
Constittional law briefly describes the powers and fimctions of administrative
athorities and quasi-governmental powers. Therefore, it is not logically possible
to distinguish administrative aw from constitutional law and attempts are artificial®.
Constitution or constitutional law deals with the rights whereas administrative law
with publio needs. In a country like cers there exist a close relation between the
constifutional and administrative law, concerned with fimctions, powers and contro)
of adminisirative authorities, Constitution impeses certain resiriction over the act
of the Government and if, amy authority {ransgresses any limitation, the
administrative act will be void. 1t brings the administrative process in conformity
with law and make sure that the principle of rule of law and natural justiee arc in
CONSONANCE.

«* 3 Yer Students, B.A.LLB. (Hons.) Symbiosis Law School, Noida.

1 LP. Massey, Administrative Law, 1 (8th ed. 2012).

2 Elizabeth Giussani, Constirational and Administrative Law, 2, (1st ed. 2008).
3 Durga Das Basu, Administrative Law, 1 (2010).
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The slow growth and development of administrative law was mainly due to the
conventional common law system. Conventional common law never differentiates
adrainistrative law as a separate branch of law in practice. Dicey repudiates the
existence of administrative law in 1885. According to him “there can be with us
nothing really corresponding to the administrative law or the administrative
tribunals’ * The rationzle behind his notien that disputes of govermment and its
servant 13 beyond the scope ef the civil courts and mast be dealt by special
courts; like in Francc (droit administratiff). The system was wunknown to the Law
of England, and Dicey continued to deay the existence of administrative law in
England. His legacy was contioued by Lord Hewart, whe too said that English
common law docs not recognize droit administratiff,

In India, admmistrative law is rarely treated as a separate branch. Fn the recent
development of constitutional law; certain policies underline the impertance of
administrative law. The Twenty-fifth® and Forty-second® amendment leads to the
growth of administrative Iaw in correct direction. The Article 13(2)7 gives
transcendental effect to Article 3%(b)-{c)® and call forth for the greater use of
administrative mitiative and discretion to conitrol various activities®. The Constitution
of India provides establishment of some administrative agency, like, Article 262,
creation of Inter-State Water Dispute Authority; Article 280, Finance Commissian;
Article 263, creation of Inter- State Council; Article 315, Pnblic Service
Commissien and Artiele 324, Election Commission'. Indian administrative law
as developed so mueh that it is not possihie to oust it ont of today’s governance.
In 1991, when India economy opens its door for the world, the admmisteative Law
developed in intemational sphere. With the entry of new players in the cconomy,
some sections of the society emphases on the development of the new norms of
rule of law to apt with the social justice.

Idat 14.

Constitntion (Twenty-fifth Amendment) Act, 1571,

Constitution (Forty-second amendroent) Act, 1976.

Adticle 132} in The Constitution Of India 1949: The State shall not make any law which

takes away or abridges the rights comferred by this Part and any law made In comtravention

of this clanse shall, to the extent of the contravention, be void.

% Asicle 39 in The Constitution Of [ndia 1949: Cortam principles of palicy to be followed by
the State: The State shall, in peticular, direct its policy towards sccuring
{a} that the citizens, men and women squatly, bave the right ta an adequate means o
(b) that the ¢wnership and comtrot of the material resourses of the community are so distributed
& best 10 sob zerve the common good;
{c} thai the operatjon of the economic system does not résult in the concentration of wealth
ad means of produciion ta the common detriment.

9 MLC Jain Kagzi, The Indian Administrative Law, 15 {7th <d. 2014).

10 Supra 1 at 14.
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II The Rule of Law

Administrative Law in US and other common law countries has gained the
dignity of a separate field of study in the last few decades. Dicey locating of right
based liberalism and judicial review in the concept of rulc of law is considered a
majot reasen for the growth of administrative law in England. The origin of the
term “rule of law™ is from the French phrase In principe deceased legalite
which means that the govermment shouid be of the principles of law and not men.
Rule of Iaw is also seen to be closeiy related to natural law. 1t has been described
as an animaiion of natural law or a medern name of natural law. In the modem
day democracy, the cencept has taken a different shape and now the people who
hold power mnst justify their holding of power. The fabric of the Constitution is
drenched into the concept of Rule of law. For any civilized society, the rule of
law is the basic mlc of governance. Rule of law is a dynamic legal concept
which does not have a definiie definitien. It is 2 viable and influential concept
which has been interpreted by variens jurists in various ways. It also spmetimes
acts as a principle of statutery interpretation and gives courts discretion to interpret
n accordance with the rule of law unless Partiament’s infention is clear.

a. The term Rule of Law is gencrally used in two scnses:
i Formalistic sense, and
ii. ldeclogical sense.

In formalistic sense, rule of law opposed the rule of one man and in ideological
sense it regulates the relationship of the citizen with the govemment and becomes
a concept of varied interests. It represents an ethical code for the exercise of

power in a state. The programming of the code may be different, taking care of
the social needs, hut it has to cover all basie postulates of the society, which
include equality, freedom and accountability.

But there are certain basie principles of nile of law to which there is agreement
as to what the eoncept tries to express. One of the basic principles of rule of law
i5 that there cans no arbitrary use of powsr. According to Dicey the nule of law
has three meanings!':

. First, an individual wouid only be punlshed for breach of law;
. Second, equality before the law and,
- Third the principles of constitution are the result of judicial review.

tl Supea 2 at 53
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dignity of a separate field of study in the last few decades. Ehicey locating of right
based liberalism and judicial review in the cencept of rule of law is considered a
major reason for the growth of admmistrative law in England. The origin of the
term “rule of law™ is from the French phrase ln principe deceased legolite
which means that the government should be of the principles of law end net men.
Rule of law is also seen to be closely related to natural law. It has been described
us an animation of natural law er a modern name of natural law. In the modem
day democracy, the cencept has taken a different shape and now the people who
hold power must justify their holdiog of power. The fabric of the Constitution is
drenched into the concept of Rule of law. For any civilized society, the rule of
law is the basic rule of povernance. Rule of law is a dynamic legal concept
which does not have a definite definitien. It is 2 viable and influential concept
which has been intezpreted by various jurists in various ways. It also sometimes
acts as a principle of stahriory interpretation and gives courts discretion to interpret
in accordance with the rule of law umless Parliament’s intention is clear.

a. The term Rule of Law is geuerally used in twu scnses:
i Formalistic sense, and
i, Ideological sense.

in formalistic sense, rule of law opposed the rulc of one ntan and in idcological
sense i regulates the relationship of the citizen with the govermment and becomes
a concept of varied interests, It represents an ethieal code for the exerciso of
pawer in a state. The programming of the code may be different, taking care of
the social needz, hut it has 1o cover all basic postutates of the society, which
include equality, freedom and accountability.

But there are certain hasic principles of rule of law to which there is agreement
as 10 what the cencept tries to express. One of the basic principles of rule of law
is that there cans no arbitrary use of power. According to Dicey the rule of law
has threc meanings'':

- First, an individual wonld only be pumished for breach of law;
- Second, cquality before the law and,
. Third the principles of constitmtion are the result of padicial review.

11 Suprs 2 at b5.
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. a philosephy to curb the government’s pewer and to keep it within bounds;
. a sott of touchsione or standard to judge; and
. test administrative law in the country at a given time.

Similarly, rule of law is aiso associated with the supremacy nf courts. Therefore,
courts should have the power to control administrative action and any curtailment
of rights should be criticized.

b. Indian Accords

The Supreme Court in jts various judicial pronouncements bas stated the
importance of rule of law. lu the case of Indira Nehvu Gandhi v. Roj Narain'
Artiele 329-A" which was inserted in the Constitution by the 39% amendment
was held to be invalid as it violated the principle of rule of law. In Chief
Settlement Commissioner Punjab v. Om Prakash' it was observed that “In our
constitutional system, the eentral and most charactenistie feature is the eoncept
of rule of law.” ' One of the basic priuciples of rule of law is that no one is
ahove the law. As Justico Bhagwati said “You may be so high, but the law is
alweays higher than you”. Even the power of the President to grant pardon
under Article 72" is subject to judicial review, Supreme Court in the case of
Maru Ram v. Union of India™ held that “Pardon, using this expression in the
amplest cannotation, ordains fair exercise, as we have indicated abave.
Political vendetta or party favortiism cannot but be interlopers in this area”.
1£ pardon is givon based on party favoritism it would lead to arbitrariness. 1f the
action of the President is arbitrary there will be inequality. Supreme Court righty
observed in the case of Som Raf v State of Horyana™ that the absence of

14 1975 ATR BG5S,

15 Asicle 329{a) in The Constitution Of India 194%: {a) the validity of any law rclating to the
delimitation of conztimencics or the allotment of seats to such constitnencies, mads o
purporting to be made under Article 327 or Article 328, shall not be called in questior: in any
court,

16 1968(3) SCR 655.

17 1969 ATER 33,

13 Article 72 in The Constitution: OF India 194%; Powsr of President to gram pardons, ete, and
10 suspend, remit or commuts sentsmces in certain cascs(l) The Presidemt shall have the
power to grant pardons, reprieves, respites of remigsions of punishment of to suspend, remit
or compnite the sentencs of any person convicted of smy offence:(a) in all cases where the
punishment or semtsnce is by a court Martial; {b) in 2l cases where the punishment or
sentence is for an offence against any faw relating to a aatter 10 which the sxscotive power
of the Union extends; (c) io all cases where the sentence is a senténee of death,

19 (198t} 1 SCC t07.

20 1990 SCR (1) 535,






that depart from extablished precedent or are independent of or in opposition
to the supposed constitutional or legislative imtent™®. Judicial Review is nol a
usurped power but a part of the grand design to ensure eonstitutional supremacy™.
The eoncept come inte light for the time in ladia in the ease of Emperor v
Burrai™ where the Caleutta Iigh Court as well as the Privy Counell accepted
the view that Indtan Courts also have the power of judicial review but under
certain limnitations. Jndieial Review is an indispensable part of our constitution.
Judicial Review is also a part of the hasie stnicture and not even an amendment
by the Parliament can take away the power of judicial review form the judiciary™.
Fustice Bhagwati said “I am of the view that if there is one feature of ouwr
Constitution which, morg than any ather is basic and fundomental ta the
maimtenance of democracy and the rule of low, it is the power of judicial
review and it is wnquestionably, to my mind part of the basic structure of
the Constitution”. In the case of .Chandra Kumar v. Union of dia™ the
definition of Judicial Review given in American Constitutien by 1lemny J Abraham
was accepted wilh few modifications which would be more suitable to Indian
Constitutien. 1t was held that judicial review in India comprises of three aspects
judieial review of legislative actions, judieial review of judicial actions and judicial
review of administrative actions. Aeeording to Howard Mebain an American
anther judicial review means power of the courts o declare any action of the
executive or legislature uult and void if its violates the constitution™. The nature
and purpose of judicial review is to review the decision making process and not
to review the decision of administrative anthorities* While exercising judicial
review decision making proeess is the matter of more coneern for the court
rather than the merit of the ease®. The purpose of jndicial review is to ensure the
efficiency of administrative authorities. The central purpose of judicial review is
to promote good administration®. Judieial Review also gives judieiary the power
of lending a helping hand to the legislature in making better laws by rectifying the
mistakes which the legislahure might have made dunng the formation of a particular
law. The framers of our Constirution very wiseiy incorporated the Constitution
and tried to inelude the provisions of judicial review to the best of its use. The

28 Hlack's Law Dictionary, 925 (19th 2009).

25 Arthur Goldberg, The Defense of Freedam, 148 [ 1966).

30 (1878) ILR 3 Cal &4,

31 Supra 3.

32 AIR 1997 50 1125,

33 Sanjay Satyanarayan Bang, Judicial Review of Legislative Action: a tool to balance the
gapremacy of the Constihrtion, 6-%, {onpublished man=cript).

34  Excire ond Taxation Offfcer w (ropi Nath 1983 54 STC 21T F H.

35 Srore of UP v Jobri Lal {2004) 4 SCC 714,

36  Cemtred Pablie Interest Litigution v. Union of Indie. 20106,
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tools it needed to perform the function of judicial review. Therefore because of
virtnal presence of separation of powers in our Constitution, the judiciary has the
power of judicial review.

IV The Doctrine ol Separation of Power

The doctrine of separation of power was advocated by Aristotle in his work
Politics. He identified three essentials of a constitutton*!:

. Legislature or the defiberate, which discuss everything of common practice;
- Execntive or the officials; and

. Judiciary

According to Aristotle, the proper arrangement of three organs is of vital
importance for the balancing the constitution. Though the doctrine was well
propounded and developed at early stage, the modem expression was provided
by Montesquicy. In his book De L' Espirit des Lois, a systematie account of
Enptish eonstitution was provided and ontline eharacter of docirine of separation
of power was discussed. Montesquien theory has three aspects:

i Recognizing three broad functions of government & making of laws,
executing publie affairs and adjpudication of cases.

ii.  Establishment of three different organs ie. legislative, executive and the
judiciary.

. Performanece of three functions by separate branebes, to uphold liberty.
The :dea was that there would be an end to everything, if same person or body,
exersise all three funetions then there can be no liberty and the subject wouid be
exposed to arbitrary actions.

The doctrine of separation has influenced the growth of administrative law up to
many folds. With new increasing demands, the government tries solve many
complex socio-economic problems of the modem society, new institutions have
been ereated and new procedures evolved. But the character of administrative
Eaw has influenced the doctrine to some extent. The strict separation theory was

dented and when the courts eonceded that legislative power could be conferred
on the executive and thus intredaced the system of delegated legislation.

The doctrine of separation of power is the basic structure of American Constitution.
However, with the passage of time the growth of administrative law, a strict
adherence to the docirine has become impossible. The legislative power i3 vested
with Congress and has also delegated its legislative powers to vasions administrative
agencies and the Supreme Court of US bas not declared the eombination of two
or more funetions to be unconstitnional.

dt Mark Elbott, Administrative Law, 358 {3rd ed. 2012}).
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President is satisfiad that circumstances exist which render it necessary for
him to take immediate action, he may promulgate such Ordinance as the
circumstances appear to him to require which provide wide legislative
powers to the President and power to issue ordinance when Parliament is
not m session.

. Article 72 and 161* provides power to President and Govemor to grant
pardons to persans convicted by judiciary.

Although, the constitution is broad-based on the doctrine of separation of power,
the strictest and the most beneficial manifestation of this theory in India is that
Judieiary is lotally independent, i.e. free from any interference from the executive
or the legislature. Jnstice Mukherjce in Rai Sahip Ram Jawaya Kapur And
Ors. v. The State Of Punjob® sum up the view as;

“The Indian Constitution has not indeed recognised the doctrine of separation
of powers In its abrolule rigidity bur the fimctions of the differemt parts or
branches of the Govermmemt have been sufficiently differentiated and
consequently it can very well be seid that our Constttution does not
contemplate assumption, by one organ or part of the State, of functions that
essentially belong to another”,

Y Delegated Legislation

According to the strict the theory of Separation of Power, it is the funetion of the
legislature to Jegislate; executive to administer the law made by the legislanre.
With the increase in mltifarions fumclions and responsibilities of the State, it is
virtually not possihle for executive to resirict themselves to the traditional executive
organ of the government. Strictly adhering to the theory of Separation of Power
has become impossible in the modern world and delegated fegislatian has become
a necessary evil.

The: word delegated legislation covers 2 multitude of problems. It is 2 function of
legislation entrusting to any organ of the gevernment other than legislature. The
framework of a law is constructed by the legislature, but there are several
agpects which need to be taken eare and not foreseeable by legislature®. It is

43 Adicle 161 in The Constination Of India 1949: Power of Governor to grant pardons, etc, and
o suspeod, remit or commute sentences in certain cases The Governor of 2 Stare shall have
the power to grant pardons, repricves, respites or remissions of punishment or t0 suspend,
meit or commute the sentence of any person convicted of amy offence agxinst sy Iaw
relatiog to a matter 10 which tho exccutive power of the State extends

45 1955 2 SCR 225.

45 YN Shukla, Constinmion of India, 935 ($2th ed, 2014)
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therefore, become 2 mandate to deegate certain functions to the executive.
Several factors have contributed in the development of the delegated Jegislation.
The modemn State is a welfare state and has multiple activities to perform. As
observed by Supteme Court in gy Kumar Banerjee v. Union of India™ that
the need subordinate legislation kas evolved out of practical necessity and the
pragmatic needs of o modern Siate.

Delegated legislation is today accepted as a fact of political Life. It bas been
established itself as a phenomenon which can be discussed but cannot be denied.
In a strict form, it has to stay and control over it is equally important.

The judicial control over delegated legislation is an effective control. The courts
have tho power to sirike down both Iegislative enactments and executive action
on the groend of wira vires. The expression uitra vires means beyound the
capacity of the authority or person concern, no necessarily illegal.

“If @ rule made by a rule-making authority is owtside the scope of its power,
it is, void and it is not at afl relevant that its volidity has not been questioned
for a long period of time: if a rule is void it remains void whether it has
been acguiesced in or moi™™®

¥I Conclusion

Concepts such as rule of Iaw, separation of power and judicial review are very
prominent concepts ef administrative law. These concepts as such are different
bat they are intimately connected to each other in same way or the other®. For
example equality is one of the eardinal principles of rule of law. It is logical to
follow that if there is violation of equality there will be a violation ef rule of taw.
Bui if there is no judicial revlew, then there wonld be no independent anthority to
declare that there is violation of mle of law, which is mot acceptahle. The
violation of these concepts would he nothing, tut 2 mockery in the society. The
power of judicial review which has been given to the judiciary comes from the
coneept of separation of power. This concept grants the judiciary its independence
from the legislature and the executive. Thus we can see a connection between
these concepts of administrative law. We can also see that our Constitution
makers have kept these concepts in mind and drafted the Constitution. Snch as

47 AIR 1984 5C 1130
AR Lohia Machines v, Union of India, AIR. 1985 5C 421,
49 M Nagaroj & Others v. Unior Of fndia, ATR 2007 5C 71.
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Article 14¥ and 15% reflect the principle equality, equality tries to erase
arbitrariness. And the basic idea of rule of law is that there should be equality
and no arbitrariness. Astiele 136% Article 136 in The Constitution Of India 1949-
Special leave to appeal by the Supreme Court gives the Judiciary the power to
llsten, to an appeal in any matter from any tribunal even the Supreme Court of
India. This is a very immense power which is been granted to the Supreme
Court. In other words it just expands the scope of judicial review for the Judiciary.
Thus the constititional guarantess have given the structure of today’s administrative
law and continued by the adminisirative law.

50 Agick 14 in The Constitution Of India 1949:Equality befare law The State shall not dery to

5

a2

any person, equality before the law or tho equal protaction of the taws within tho territory of
India Prohibition of discrimination on grounds of religion, race, caste, sex or plase of birth

Article 15 in The Constitution OFf India 1949: Probihition of discrimination oy grounds of
religion, race, vaste, sex or place of birth - (1) The State shall not discriminate against any
eitizen on grounds ouly of religion, race, caste, sex, place of birth or any of them.

(2} No citizen shall, on grounds only of religion, mce, caste, sex, place of hirth or ony of
them, be subject to any disability, Liability, restriction, or condition with regard 10-(a) access
to shops, public restaurants, hotels and places of public entertainment; or

{h) the use of wells, tanks, buthing ghats, roads and places of public resort maintained wholly
or partly out of State fimids or dedivated to the use of the general public.

(3) Nathing in this article shalt prevent the Statc from making any special provisien for
women and children.

(4) Nothieg in this article or in clause (2} of article 29 shall prevent the State from making
any special provision for the advancement of any socially and educanonally backward classes
of citizens ar for tho Schedufed Castes and the Seheduled Tribes,

(3) Nothing In this article or fo sub-clanse (g) of clause (1) of article 19 shall prevent the
State from making amy special pravision, by law, for tho edvancement of amy socially and
educationally backward eiasses of citizens or for the Scheduled Castes or the Scheduled
Tribes in so far 25 sech special provisions relate to their admission to educational institmions
inchiding private educationa] mstitutions, whether zided or ueaided by the State, other than
the ofinority educational mstinmioms referred to In clase (1) of article 30,

Article 136 in The Constimtion Of India 1949: Special Jeave to appeal by the Supreme Court
(t} Notwithsianding anything o this Chapter, the Supreme Court may, in jts discretion,
grant speciai leave to appeai fiom any judpment, decree, determination, scntence or grder in
any causc or matter pagzed or made by any court or tribunal in tho icrritory of India.

(2) Nothiog in classe (1} shall appiy to any judgment, determination, seotence or onder
passed or made by any court or tribuna) constitated by or imder cny law rofating to the
Armed Forces.
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Case Note: Subramanian Swamy vs, UOT & Ors — Right
to Reputatiou vis-a-vis Freedom of Speech and
Expressiou

Anuja R. Maniar*
I Imtroduction

In a time of eritics and activists where wo are becoming more and more aware
and vocal about the issues that face ns; where people are realizing the importance
of speaking out and not holding back and tolerating the policies and actions of our
leaders, pohticians or other influentia] persons; in a time of dissent and censure,
the need to draw a line between fair criticism and defamatien becomes imperative.
With the advancement of technology, avenues of media too have widened. Now
1t’s not just the press which needs to be aware of the legal implications of
defamation in the country but with the advent of social media, it is an aspect that
affects all of us 100. In recent times, weve seen g circus of allegations and
counter allegations being hurled between our leaders with defamation cases
being filed against prominent political fignres Jike Arvind Kejniwal, Ratrl Gandhbi,
Subramznian Swamy to nome a few. In India, the problem which arises is that
defamation is treated not just as a civil wrong but also as a criminal wrong by
virtue of Sectian 499 and 56¢ of the Indian Penal Code. A civil wrong would lead
to relief in the form of monetary compensation, specific performance or otherwise
while a criminal wrong would be penalized with 2 prison term or fine or both. The
abovementioned pohticians along with 21 others challenged the constitutionality of
criminal defamation before the Supreme Court® which upheld the constitutionality
of the same, citing the protection of reputation as an important facet of Article
2]. This landmark decision in May, 2016 was severely criticized. Following is a
brief analysis of the judgment and the arguments made therein,

Firstly, to understand the provisions under ¢hallenge, defamation as defined in
Section 499 of the Ponal Code reads,

“Whoever, by words either spoken or intended 1o be read, or by signs or by
visible representations, makes or publishes any imputation conceming any person
tending to harm, or knowing or having reason to believe that such imputatien

Y Year Students, B.ALLB. (Hons) Government Law College, Bampefore
1 Submamanian Swamy vs. Union of India, Ministry of Law and Ors, 2016 (73 SCC 221
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will harm, the reputation of such person, is said, except in the cases hereinafier
expected, to defame that person.™

The definition is followed by four explanations and ter: exceptions which do not
amount to defamation.

Section 500 goes on to give the punishment for defamation whieh is imprisormment
that may extend to 2 years, fine or both.?

The above provisions were challenged by the petitioners as being violative of the
fundamental right of freedom of speech and expression as envisaged under
Article 19(1Xa) of the Constitution. The said provision reads,

{13 Allcitizens shall have the right—
(a) to freedom of speech and expression;*

However, as all other rights, the freedom of speech and expression is net absolutz
and Article 19(2) sets out the powers of the State to impose reasonable restrictions
on this freedom in the imterests of the sovereignty and integrity of India, the
security of the State, friendly relations with foreign States, public order, decency
or tnorality, or in relation to contempt of court, defamation or inciternent to an
offence.’

I Inscussion

Having understood the above provisions, troadly, the following are the points of
discussion in the judgment as regards to them.

2. Applicability in today's times

Article 19¢2) includes defamation as a reasonable restrietion on the freedom of
speech and expression. On behalf of the petitioners it was contended that under
Article 15(2), the word defamation was never meant to inchude criminal defamatton.
Allowing Sections 499 and 500 to be constitutionalty valid in this day and age
would have a chilling effect on the much cherished freedom of speech and
expression. Restrictions on fimdamental rights should depend on the cultural and
social ethos, need and feel of the time® and Sections 499 and 500 being itself of
1872 vintage, having been passed in the colonial ere wherein the ruler ruled over

Indian Penal Code, Section 499 (1872)

Indian Penal Cods, Section 500 (1872)

Constirution, of India, Article 19 Clause 1 Sub Clanse a (1950)

Constitation of India, Arficle 1% Clause 2 (1950}

Subramanian Swamy vs. Union of Tudia, Ministry of Law and Ors, 2016 (7) SCC 221,
Pama 1l

oW o L R
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In reality, criminalizing defarmation has led to wide scale abuse of these provisions.
Dozens of cases are filed to sllence journalists and political rivals. A pending
criminal complaint is sometitoes enough to disqualify & person from a post,
position or political life, on moral if not legal groands. Thus mere pendency of 2
prosecution can lead to unnecessary damage and harassment even if it is known
that there will be an acquittal at the end of the dark tunnel. On the other hand,
can it be said that merely because faw of criminal defamation is misused or
abused it would make the provisions unconstitutional if they are othexwise
reasonable?

The conrt however affirmed the existence of defamation as a criminal offence. It
reasoned that it is the individuals that make up society. They form the collective.
The teputation of a person is the shared value of the colleciive. It is how a
person is cstimated in the eyes of the general public. A person’s reputation is an
important aspect of his personality and is his natural right, which be cherishes
above all. In the words of Justice Dipak Mishra,

“A crime affects the society. It causcs harm and creates a dent in social harmony.
‘When we talk of society, it is not an abstract idea or a thought in abstraction.
There is a link and comect between individual rights and the society; and this
connection gives rise to community interest at large. It is a concrete and visihle
phenomenon. Therefore, when harm is caused to un individnal, the society as a
whole is affected and the danger is perceived.”™

Thus helding that defamation is a wrong that onfy affects individuals and not
society would be fallacious and detrimental to society.

Another argument put up by the petitioners was that defamation 15 simply a tort,
a civll wrong for which a commeon law remedy ia a civil court in the form of
monetary compensation is available.

To this leamned Attorney General of India, Mr. Mukul Robatgi replled that merely
that a civil remedy exists cannot be a valid argument as grievances ¢an
constimtionally be provided for under both laws, since crimimal law and civl Taw
operate m different spberes und have different remedics. Further monetary
compensation under civil law cannot always said to be adequate in cases of
injury to reputation. Reputation which encapsules self-respect, honor and dignity
can mever he compensated in terms of money.”

11 id at Para 75
12 id at Para 1d.vi

260



e Article ¥9{ENa) vs. Article 21

Article 19%{1}a) ensures freedom of speech and expression while Article 21
guarantees to all the right to life and personal Iiberty.”* This right has been given
a wider amplitude to include right to reputation as a necessary element by the
Apex Court, fimme and again.

It has been ruled that dignity is the quintessential quality of a personality, for it is
a highly cherished value. Thus perceived, right to honor, dignity and reputation
are the basic constituents of right Undex Article 21"

Upholding Section 499 for the protecticn of reputation as an important facet of
Aricle 21 vis-a-vis freedom of speech and exgpwession as guaranteed ander
Article 191 ¥a) is primarnily what this case was about.

As argued by the petitioners, Article 21 is a right vis-i-vis the State, and therefore
cannot be invoked to serve the private imerest of an individual. Further Article
15(2), which altows for reasonable restrictions on freedom of speach and expression
and by virtue of which the right to reputation by criminalizing defsmation is
sought to be protected, is intended to safeguard the interests of the State and of
the gencral public and not of any individual.'* The purpose of any law under
Article 19¢2) has to be the ultimate protection of the society. Moreover,
“Reasonablencss™ is not a static concept, and varies from time to time. What is
considered reasenable at one point of time may become arbitrary and unreasonable
at a subsequent point of time." And if a legislabion proving unncecssary in a
given time, exceeds the test of reasonablaness, it should be struck down.

Noting this argument, the coart relied on the submissions of Mr. Namimha,
leamed Additional Sollcitor General, whercin he showed certain legislations like
the Child Labour {Prohibition & Repulation) Act, 1986, the Scheduled Castes and
the Scheduled Tribes (Prevention of Atrocities) Act, 1989, Protection of Civil
Rights Act, 1955, Press Council Act, 1978, the Noise Pollution (Regulation and
Control) Rules, 2000 under the Enviromment {Protection) Act, 1986 regulate the
fundamental rights of citizens vis-3-vis other citizens, Thus there has been
recognition of horizomtal rights rmder the Constitution which empowered individuals
to protect their fundamental right to dignity against other citizens."”

- 13 Constinttipn of India, Artcle 21 {1950)

14 Chau Khorana and Ors. v, Ynion of India and O, 2005 {1} SCC (LSy 151

I5> Subramanian Swamy vs. Union of India, Ministry of Law and Qrs, 2006 {7) 50 221, Para
L

1% id at Para &.iv

17 if at Para B8
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Immense siress is given to the argument that free debate and open discussion is
of paramowunt importance in the growth of a democracy, which is the basic
strecture of our constitution. To ensure parliamentary domocracy, gitizens must
be allowed to frecly express their opinions, censures and criticissis witheat fear
of criminzt prosecution. On the other hand, the importance of reputation cannot
be undermined. As observed In Reynolds v. Times Newspapers Lid, once a
reputation is besmirched, it can be damaged forever, especially if there is no
opporamity to vindicate one’s reputation. When this happens, society as well as
the indlivichual is the loser.’®

Reputation being an inherent component of Article 21, the eourt considered it
important that it should not be allowed to be sullied solcly becausc another
mdividual can have his freedom. "

T say that fisedom of speech and expression is a more important right or should
take precedence over right to life and llberty would have disastrous effects. One
cherishes one’s good reputation above all clse. Article 21 is onc of the most
treasured rights and is placed on a higher pedestal tham all or any of the fundamental
rights conferred by Part t11.2 Therefore, in conclusion the court held that what is
needed is a balance between the twe righis and not a prevalence of one over the
other, and ultimately on applying the doctrine of balancing of fundamental rights,
concluded that the existence of defamation as 2 criminal offence is not beyond
the heandary of Article 19(2) of the Constiirion, especially when the word
defamation has been uscd in the Constitution.?

Il Conoclusion

Mnch of the public commentary on this decision expresses a regressive approach
rather than the progressive ene that the Highest Judieiary was known for taking
when it struck down the notorious Section 66A of the Information Technology
Aetl. The importance given to free speech and expression has indeed become like
never before. Criminal defamation as it exists today is truly used by politiclans
and corporate powers as weapons against cach other rather than by injured
persons to protect their reputation. Democratic accountahility invariably suffers
when a leader reframs from speech due to fear of prosecution. What is remarkable
in the judgment is that the court has failed to analyze and appreciate some of the

if Reynolds v. Times Newspapers Ltd, 1999 {3) WLE 1010

19 Subramanian Swamy vs. Union of India, Ministry of Law and Ors, 2006 (7) B0C 221, Para
140

20 id at Parma [Ban

21 id at Paca 149
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critical issues that were raised by the petitioners. it has not defved adcquately
into the principle of proportionality to determine whether these provisions are
truly necessary. Further, many countries globally have followed the trend of
decrimimaliziog defamation. The United Nations Human Rights Council has ajso
urged ajl State parties to consider the decriminalization of defamation and has
stated that imprisonment is never an appropriate penalty.2 The court has failed to
address why the need in India is to not follow this direction. The author believes
that though the mere abuse of this provision should not lead to the siriking down
of the legislation particularly when the question is of protection of a right under
Artiele 21, on imuminent need does exist to relook at the law and properly balance
the freedom of speech and the protection of reputation. Conditions can be added
ta make it more fair, ensuring protection of free speech, a precious right coveted
by all.

22 Anpa Liz Thomas, Subramanian Swamy v. Uol: Unanswered Armuments, Legally India |
September 24, 2016, 11.24 pm), http:/fwawwlegallyindia com/blogs/subrmanian-swarmy-v-
uoi-unanswercd-arpuments
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